BEFORE THE INDEPENDENT ETHICS COMMISSION
STATE OF COLORADO
COMPLAINT NOS. 16-02 & 17-14
In the Matter of
MIKE DUNAFON, Mayor of the City of Glendale, Colorado

MAYOR DUNAFON’S CONSOLIDATED RESPONSE
TO COMPLAINTS FILED BY M.A.K. INVESTMENT GROUP, LLC

COMES NOW Respondent Mayor Mike Dunafon, by and through counsel, Brownstein
Hyatt Farber Scheck LLP, in consolidated response to Complaint Nos. 16-02 and 17-14 filed
with the Independent Ethics Commission (“IEC”) by Complainant M.A.K. Investment Group,
LLC, pursuant to IEC Rules 7.J.2 & 7.J.3.1
INTRODUCTION
Over five years ago, M.A.K. Investment Group, LLC (“M.A.K.”) began filing frivolous
ethics complaints against elected officials from the City of Glendale2 (“Glendale”). M.A.K. filed
two complaints against Mayor Dunafon, as well as two additional complaints against former
Councilmember Jeff Allen. The IEC elected to assert jurisdiction over the complaints against
Mayor Dunafon.

Mayor Dunafon disputes the IEC’s personal and subject matter jurisdiction over both him and the matters set forth
in Complaint Nos. 16-02 and 17-14. This response is filed pursuant to the Colorado Court of Appeals’ holding in
Dunafon v. Jones, 19CA0321 (March 26, 2020). Mayor Dunafon expressly reserves all rights associated with said
appeal, inclusive of future appeals in connection with Complaint Nos. 16-02 and 17-14.
2
To be sure, M.A.K. has a remarkable history of bringing frivolous claims against Mayor Dunafon and other
Glendale officials as part of a campaign of harassment resulting from disagreements regarding redevelopment plans.
This included multiple frivolous lawsuits, see M.A.K. Investment Group LLC v. The Glendale Urban Renewal Auth.,
2015CV031086 (Arapahoe County Dist. Ct.) (voluntarily dismissed by M.A.K.); M.A.K. Investment Group LLC v.
The City of Glendale, 2015CV031460 (Arapahoe County Dist. Ct.) (dismissed pursuant motion filed by Glendale);
M.A.K. Investment Group, LLC v. City of Glendale, 15-cv-02353-RBJ (D. Colo.) (voluntarily dismissed by joint
stipulation); a “shock and awe” march on the Glendale City Hall joined by the “nationally feared paramilitary” and
domestic terrorist group, The Oath Keepers, see Mark Smiley, Rug Merchants Lose All Court Battles, Glendale
Cherry Creek Chronicle (Dec. 22, 2016), available at http://glendalecherrycreek.com/2016/12/rug-merchants-losecourt-battles; see also John Aguilar, Fight over future of Glendale Persian Rug store heats up, Denver Post (July 8,
2015); and suspicions that the namesake behind M.A.K., Mohammad Ali Kheirkhahi, was involved in a contrived
covert investigatory campaign against Mayor Dunafon that resulted in the jailing of an FBI agent, Trevor Aaronson,
How an Undercover FBI Agent Ended Up in Jail After Pretending to Be a Journalist, The Intercept (May 16, 2016),
available at https://theintercept.com/2017/05/16/how-an-undercover-fbi-agent-ended-up-in-jail-after-pretending-tobe-a-journalist. Indeed, as relevant to the facts of these complaints, that same undercover FBI agent, Charles
Johnson, went directly to the home of Sherry Frame, the Glendale city clerk, on the pretense that he had been “hired
to look into an ethics complaint” against Mayor Dunafon. See id.
1
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M.A.K.’s complaints center on five meetings of the Glendale City Council between
February 2015 and March 2016, at which the City Council heard and voted on public business
involving Mayor Dunafon’s now-wife, Debbie Matthews, and the wife of Ms. Matthews’ son.
To be clear from the outset, across the five meetings identified by M.A.K., Mayor
Dunafon only took one official action—specifically, he cast a tie-breaking vote at one of those
meetings. That vote did not violate any Colorado ethics statutes, and in any event, ultimately did
not prove to be the final vote on the subject. That single issue was decided on a re-vote at which
Mayor Dunafon played no role. The remaining four meetings at issue in M.A.K.’s complaints
involved action taken by the Glendale City Council without any input or participation by Mayor
Dunafon.
M.A.K., of course, was well aware of all of this background before filing Complaint Nos.
16-02 and 17-14. Nevertheless, the complaints get basic facts of public record wrong. M.A.K.
insinuates and attempts to attribute the worst possible motives to Mayor Dunafon at every turn.
In so doing, M.A.K. provides nothing beyond baseless allusions to support its aspersions of
wrongdoing. Worse still, M.A.K. relies on statutes that do not support even the most charitable
reading of its allegations. In short, the complaints are frivolous and vexatious on their face.
In addition to failing on the merits, M.A.K.’s complaints should not be entertained
further, because doing otherwise risks raising troubling policy implications. The crux of
M.A.K.’s allegations center on Mayor Dunafon recusing himself out of an abundance of caution
from certain matters, as well as a re-vote conducted by the Glendale City Council following a
meeting that produced a messy and ambiguous record.
Contrary to M.A.K.’s allegations, both Mayor Dunafon and the City Council acted
laudably by using proactive and preventive actions—the sort of err-on-the-side-of-caution
approach the IEC generally encourages—to inoculate against any conflict-of-interest concerns.
M.A.K. instead attempts to use these actions as indictments of ethical violations. The IEC should
encourage prophylactic actions such as these, rather than using them as a foundation for
frivolous complaints.
This consolidated response proceeds by first setting forth the relevant factual background
associated with the five meetings described in M.A.K.’s complaints, including substantive
evidence that M.A.K. conspicuously omitted. Second, this response establishes at least six
independent bases on which to dismiss M.A.K.’s complaints. Finally, this response substantively
responds to each discrete statement and allegation contained in M.A.K.’s complaints, in the
event the IEC does not dismiss both complaints outright.
Mayor Dunafon respectfully requests that the IEC dismiss the spurious allegations raised
by M.A,K. in Complaint Nos. 16-02 and 17-14 in their entirety.
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FACTUAL BACKGROUND
I.

The Smoking Gun Applies for a Preliminary and Final Site Development Plan
A.

The Planning Commission Receives and Approves the Smoking Gun Permit,
Following Glendale’s Ordinary Administrative Procedures.

On or around December 24, 2014, Glendale received a Preliminary and Final Site
Development Plan application from The Smoking Gun Land Company LLC for development at
492 South Colorado Boulevard in Glendale, Colorado (“the Smoking Gun Permit”). See
generally Ex. A (Dec. 24, 2014 Ltr. From D. Visani to C. Line). The land located at this address
is owned by the Anthony Marino Family Trust. See generally Ex. B (Arapahoe County Parcel
Search, 492 S. Colo. Blvd.). The Smoking Gun Permit was placed on the January 13, 2015
agenda for consideration by Glendale’s Planning Commission. See generally Ex. C (Jan. 13,
2015 Planning Commission Agenda). An analysis and recommendation of the Smoking Gun
Permit prepared by staff was included for the Planning Commission’s evaluation. See generally
Ex. D (Jan. 9, 2015 Memo re: Concurrent Preliminary and Final Site Development Plan). The
relevant career city planning team recommended approval of the site plan and issuance of the
special use permit. See id. at 4. The Planning Commission unanimously approved the Smoking
Gun Permit. See Ex. E (Jan. 13, 2015 Minutes of the Planning Commission).
B.

The Smoking Gun Permit is Heard by the Glendale City Council on February 3,
2015, Resulting in its Approval.

Consistent with Glendale’s ordinary procedure for hearing applications for site
development plans, the Smoking Gun Permit application was placed on the February 3, 2015
agenda of the Glendale City Council. See Ex. F at 1 (Feb. 3, 2015 Glendale City Council
Agenda). It was heard in open session, during the regular course of business, at the Glendale City
Council’s February 3, 2015 meeting. See Ex. G at 2-3 (Feb. 3, 2015 Minutes of the Glendale City
Council). Audio of the City Council meeting was recorded, and records of the meeting were
made available online. When the Glendale City Council reached the Smoking Gun Permit
agenda item, Mayor Dunafon recused himself out of an abundance of caution and Mayor Pro
Tem Paula Bovo presided over that portion of the meeting. See id. at 2.
During that meeting, Zoning Administrator Chuck Line presented the Smoking Gun
Permit, reviewed the Planning Commission’s recommendation, and answered questions posed by
councilmembers. See id. at 2. A representative of the applicant also appeared before the City
Council. See id. Following extensive questions, answers, and further explanations regarding the
Smoking Gun Permit, a motion was made to approve the Smoking Gun Permit. See id. at 3. The
motion was made by Councilmember Franssen and seconded by Councilmember Allen. See id.
Shortly after the motion was made and seconded, the audio recording of the February 3,
2015 meeting becomes extremely unclear, resulting in significant confusion regarding which
councilmembers voted on the Smoking Gun Permit, how each councilmember voted, and the
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ultimate outcome of the vote. See Ex. H at 7:35:14 PM.3 Initially, the audio of the recording
seems to contain three affirmative votes, though without attribution to individual
councilmembers. See id. A single vote is then cast in opposition, which is problematic
considering that six councilmembers were present to vote. See id. at 7:35:17 PM. Mayor Pro
Tem Bovo is then heard asking, “Did everybody vote?” Id. at 7:35:20 PM. Following that
question, yet another unnamed councilmember says, “I’ll vote nay.” See id. at 7:35:25 PM.
At this point, assuming arguendo none of the recorded statements are from
councilmembers who had already voted, only five votes had been cast. Then, a voice is simply
heard saying, “Aye.” See id. at 7:35:26 PM. Again, it is not clear whether this latest vote was one
that had already been cast or came from a councilmember who had not yet voted. It then appears
that Mayor Pro Temp Bovo herself says, “Aye.” Id. at 7:35:27 PM. That statement is followed by
an additional series of “ayes” and “nays,” but without any attribution or clarification regarding
which of those votes had already been cast. See id. at 7:35:28 PM. Following these unclear and
indeterminate votes, a voice is heard asking whether an unnamed individual may vote. See id. at
7:35:34 PM. This colloquy is then followed with “I’m going to vote nay,” but again, without
attribution. Id. at 7:35:40 PM. At the end of this ambiguous series of events, Mayor Pro Tem
Bovo states that she has “three nays; two ayes.” Id. 7:35:45 PM. No councilmember is recorded
disagreeing with that statement; and yet all in attendance proceeded on the understanding that the
vote had resulted in a tie. Further compounding the manifest vagueness of the audio recording,
the minutes of that meeting reflect a tie vote of three in favor and three opposed. See Ex. G at 3.
As the audio recording reflects, a dialogue begins between then-City Attorney Matt
Giacomini and Mr. Line regarding the circumstances, if any, under which a previously-recused
individual may cast a tie-breaking vote before the Glendale City Council. See Ex. H at 7:35:57
PM. No councilmember disputed this understanding of a tie vote, either in the audio recording, in
the meeting minutes, or in subsequent City Council meetings. An apparent consensus was
reached, without Mayor Dunafon’s involvement, that a recused individual may vote to break a tie
with disclosure of the reason for the recusal. See id. at 7:35:05 PM. Mayor Dunafon is then heard
stating, unequivocally, “So there is no ownership on my part in this. I did this [the recusal] as an
abundance of caution.” Id. at 7:36:18 PM. Mayor Dunafon then voted affirmatively to break the
apparent tie in good faith reliance on the legal advice provided in open session. See Ex. G at 3.
C.

Due to Ambiguities in the Record, the Glendale City Council Revisited the
Smoking Gun Permit on March 17, 2015 and Approved the Permit Again.

Because the audio recording of the Glendale City Council’s February 3, 2015 meeting
contained extensive ambiguities—and even, arguably, conflicted with the minutes of the
meeting—the City Council opted to revisit the matter in a public meeting on March 17, 2015.
See Ex. I; Ex. J at 1-2 (March 17, 2015 Minutes of the Glendale City Council).
3

The City of Glendale uses For the Record, a commercial solution for digital recordings, to create audio recordings
of City Council meetings. The For the Record files, in a proprietary file format, containing the true and correct audio
recording referenced here are being provided digitally as exhibits to this response. The easiest method for loading
and listening to these files is via the free web player available directly from For the Record, at
https://www.fortherecord.com/products/ftrwebplayer. The times referenced in connection with each audio recording
reflect the timestamp of the associated audio, which time is displayed when these recordings are loaded via the web
player.
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Once again, Mayor Dunafon recused himself at the outset, doing so out of the same
abundance of caution and not because of any actual ownership stake or conflict of interest. See
Ex. J at 1; Ex. K at 7:01:32 PM (Audio Recording of March 17, 2015 City Council Meeting).
City Attorney Jeff Springer then explained the reason for reconsidering the matter:
having reviewed the audio recording of the February 3, 2015 meeting, Mr. Springer confirmed
that the audio recording did not clearly reflect the votes cast that day, creating a risk of
ambiguity. See id. at 7:02:00 PM. The City Council had an opportunity to ask further questions
of Mr. Springer, but no questions were asked. See id. at 7:07:34 PM. All present councilmembers
first voted to re-vote the Smoking Gun Permit approval in order to clean up the record. They then
voted 5-1 in favor of the Smoking Gun Permit.4 See Ex. J at 2.
II.

Colorado Ethics Watch Files an Ethics Complaint with the Glendale City Council,
Which the City Council Unanimously Dismisses as Frivolous Following an
Independent Investigation.

Almost one year later, Colorado Ethics Watch, a now-defunct non-profit organization,
filed an ethics complaint with the Glendale City Council, against Mayor Dunafon, pursuant to
Chapter 2.14 of the Glendale Municipal Code. See generally Ex. L (Jan. 29, 2016 Colo. Ethics
Watch Letter). The allegations in Colorado Ethics Watch’s complaint were nearly identical to
many of those contained in Complaint No. 16-02.
The Colorado Ethics Watch complaint alleged that Mayor Dunafon’s February 3, 2015
tie-breaking vote on the Smoking Gun Permit was improper “due to his wife’s ownership interest
in the Smoking Gun,” and further alleged that Mayor Dunafon improperly voted on a consent
agenda item unanimously approved at the Glendale City Council’s April 7, 2015 meeting
concerning a liquor license for Shotgun Willie’s. See id. Colorado Ethics Watch requested that
the City Council “hold a public hearing on this complaint, render findings, and adopt a resolution
censuring Mayor Dunafon for his conflicted votes.” Id. at 2.
In response to the ethics complaint, and consistent with the Glendale Municipal Code, the
Glendale City Council investigated the complaint. To ensure impartiality, the City Council
retained Nathan D. Chambers, Esq. to perform a third-party investigation of the Colorado Ethics
Watch complaint. See generally Ex. M (Apr. 29, 2016 Chambers Report). Mr. Chambers
performed a comprehensive review, investigation, and analysis of the claims raised, culminating
in an extensive report. See, e.g., Ex. N at 4-7 (May 3, 2016 Minutes of the Glendale City
Council; see generally Ex. M. Mr. Chambers also made an oral presentation of his report to the
Glendale City Council in open session. See Ex. N at 4-7.
Mr. Chambers’ investigation and report included the following findings:

4

One councilmember, Dario Katardzic, was present at the February 3 meeting, but was not present at the March 17
meeting. As explained further below, then-Councilmember Katadzic was traveling internationally at the time, and
attempts to reach him and record his vote were unsuccessful. As a result, his vote was recorded as a “nay,”
consistent with his vote at the February meeting.

5

•

Mayor Dunafon and Ms. Matthews were not married at the time of either the
February 3, 2015 or the March 17, 2015 meetings. See Ex. M at 4. This fact is
confirmed by public records showing that Mayor Dunafon and Ms. Matthews
obtained a marriage license on July 20, 2015 and were married on July 25, 2015.
See Ex. O (Jefferson County Marriage Record).

•

A comprehensive review of financial records revealed that Mayor Dunafon has no
ownership or other financial interest in Smoking Gun, either directly or indirectly.
See Ex. M at 5 (Chambers Report). This included an interview with the CPA who
has prepared Mr. Dunafon’s tax returns for over two decades.5 See id.

•

Prior to 2015, Mayor Dunafon and Ms. Matthews filed separate tax returns, even
though financial benefits would have accrued to them had they filed joint tax
returns. See id.

•

Ms. Matthews maintains separate bank accounts to which Mayor Dunafon has no
access or signing authority. See id.

•

The CPA, who has extensive familiarity with the relevant financial documents,
similarly noted no co-mingling of assets as between Mayor Dunafon and Ms.
Matthews. See id.

Following the presentation of Mr. Chambers’ report and questioning, the Glendale City
Council voted unanimously to dismiss the Colorado Ethics Watch complaint as frivolous.6 See
Ex. N at 6.
In so doing, the City Council found that there was a lack of financial interest between
Mayor Dunafon and Ms. Matthews’s businesses, as a factual matter. The City Council also
concluded that no “substantial financial interest” existed as a matter of law.
Finally, the Glendale City Council dismissed Colorado Ethics Watch’s allegation
concerning the April 7, 2015 Consent Item. The City Council found that, because the Consent
Item was passed unanimously, this necessarily meant Mayor Dunafon did not cast a vote. See id.
at 7; see also Charter for the City of Glendale § 4.9(a). In other words, Mayor Dunafon took no
action, let alone improper action, at the April meeting.

5

M.A.K. misleadingly claims that Glendale City Council minutes from March 2, 2010 establish that Mayor
Dunafon had an ownership interest in Shotgun Willie’s. See Compl. No. 17-14 at 2. However, a review of the
minutes cited reveals that M.A.K. has selectively quoted an instance in which the then-City Attorney “opined,”
without substantiation, about possible ownership interests in Shotgun Willie’s. See Compl. No. 17-14, Ex. 2 at 1.
Furthermore, once this inconclusive prior misstatement was revealed, the Glendale City Council acted promptly to
correct it, to ensure an accurate record. See Ex. P (Resolution No. 7, Series of 2018).
6
Notably, the composition of the City Council that voted on the Colorado Ethics Watch complaint was substantially
different than that which voted at the February 3, 2015 and March 17, 2015 meetings: Only two councilmembers
serving in February of 2015 were still on the City Council to vote on the Colorado Ethics Watch complaint in May
of 2016.
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III.

In 2015 and 2016, the Glendale City Council Unanimously Passes Various Consent
Items, Which Do Not Involve a Mayoral Vote.

Meetings of the Glendale City Council usually include “Consent Items.” See, e.g., Ex. F
at 1. These Consent Items are also known as a Consent Agenda or Consent Calendar: They
appear at the outset of Regular Meetings of the Glendale City Council and are a widelyrecognized method for city councils to dispose of “routine or noncontroversial matters” in a
cumulative manner and “without debate or amendment,” so long as all councilmembers consent,
as the name implies. Ex. Q at 5 (RONR (11th ed.), p. 361). See also Ex. Q-1 (Records of
proceedings reflecting adoption of Robert’s Rules of Order). Because Consent Items are passed
unanimously by the City Council and do not involve any debate, the Mayor neither votes on
them nor participates in any deliberation. See id.; Charter for the City of Glendale § 4.9(a) (“The
Mayor shall . . . have the right to vote only in the case of tie.” (emphasis added)).
For purposes of Complaint Nos. 16-02 and 17-14, M.A.K. takes issue with three such
Consent Items, each of which was approved unanimously by the Glendale City Council, a fact
admitted by M.A.K. and confirmed by the relevant meeting minutes:
•

On April 7, 2015, the Glendale City Council unanimously approved a Consent
Item renewing the Tavern Liquor License for Bavarian Inn Restaurant Inc. d/b/a
Shotgun Willie’s. See Ex. R at 1 (April 7, 2015 Minutes of the Glendale City
Council); Compl. No. 16-02 at 3-4.

•

On September 1, 2015, the Glendale City Council unanimously approved a
Consent Item renewing the Tavern Liquor License for TEM and Company d/b/a
T-Bar. See Ex. S at 1 (Sept. 1, 2015 Minutes of the Glendale City Council);
Compl. No. 16-02 at 4-5.

•

On March 1, 2016, the Glendale City Council unanimously approved a Consent
Item renewing the Tavern Liquor License for Bavarian Inn Restaurant Inc. d/b/a
Shotgun Willie’s. See Ex. T at 1-2 (March 1, 2016 Minutes of the Glendale City
Council); Compl. No. 17-14 at 2-3.

M.A.K. alleges that Mayor Dunafon violated state ethics statutes at each of these three meetings
by casting votes in which he had an undisclosed conflict of interest, notwithstanding that the City
Council unanimously approved each Consent Item, without any vote or input from Mayor
Dunafon. See Compl. No. 16-02 at 3-5; Compl. No. 17-14 at 2-3.
More than six years have passed since the earliest conduct at issue occurred. In that time,
both the Glendale City Council and multiple Colorado courts have addressed the matters in
dispute here. The City Council deemed the allegations against Mayor Dunafon frivolous; and a
Colorado district court agreed that the IEC lacks jurisdiction over Mayor Dunafon,
notwithstanding that the matter was remanded for these proceedings on a separate jurisdictional
issue. While Mayor Dunafon continues to contest the IEC’s jurisdiction here, he responds to
M.A.K.’s substantive allegations below. Mayor Dunafon’s response includes the many factual
and legal reasons that IEC should dismiss both complaints against him.
7

THE IEC LACKS PERSONAL & SUBJECT MATTER JURISDICTION
I.

Applicable Legal Standards

The IEC was created by a constitutional amendment adopted by citizen initiative and the
jurisdiction granted to it by the electorate was, by design, limited. Specifically, the IEC must
dismiss a complaint as frivolous if it does not state a rational legal basis for the IEC’s
involvement. See IEC Rule 7.G. In this context, frivolousness includes “complaints . . . over
which the IEC lacks jurisdiction.” IEC Rule 3.A.5.
In determining whether the IEC lacks jurisdiction, familiar and standard principles of
statutory interpretation apply. The interpreter should give effect to the electorate’s intent, which
requires “giv[ing] words their ordinary and popular meeting.” Colo. Ethics Watch v. Senate
Majority Fund, LLC, 269 P.3d 1248, 1253-54 (Colo. 2012). Further, the electorate is deemed to
have chosen words intentionally and known existing law at the time. See id. at 1256. When
interpreting constitutional language, it is especially imperative to “consider the amendment as a
whole and, when possible, adopt an interpretation of the language which harmonizes different
constitutional provisions rather than an interpretation which would create a conflict between such
provisions.” Zaner v. City of Brighton, 917 P.2d 280, 283 (Colo. 1996). Similarly, constitutional
interpretations must “favor a construction of a constitutional amendment that will render every
word operative, rather than one that may make some words meaningless or nugatory.” Patterson
Recall Comm., Inc. v. Patterson, 209. P.3d 1210, 1215 (Colo. App. 2009).
II.

Article XXIX, Section 7 Precludes the IEC from Exercising Jurisdiction.

Article XXIX, Section 7, of the Colorado Constitution 7 contains two sentences. See
Colo. Const. art. XXIX, § 7. The first sentence permits any county or municipality, including
home rule, to adopt ethics rules that are more stringent than those contained in Article XXIX.
This same sentence also clearly contemplates a rather direct comparison to the specific rules
contained in Article XXIX given that it uses the phrase “the provisions contained in this article”
when describing the ability of counties and municipalities to enact rules stricter than those in
Article XXIX. Id.
By contrast, the second sentence provides a jurisdictional carve-out to certain home rule
municipalities that have more broadly adopted rules “that address the matters covered by this
article.” Id. This second sentence is surplusage if it means what the first sentence already says:
that home rule municipalities may adopt rules at least as strict as those contained in Article
XXIX. See Patterson Recall Comm., Inc., 209 P.3d at 1215. Instead, it must mean more. It must
mean that home rule municipalities have the latitude to adopt rules that are more, less, or equally
strict than those contained in Article XXIX for the carve-out to apply. The deliberately distinct
phrasing of “the matters covered by this article,” in the second sentence, as against “the
provisions contained in this article,” in the first sentence, further underscores that the electorate
intended to provide latitude to home rule municipalities. Interpreting the statute in this manner is
likewise consistent with the broad grant of independent authority afforded to home rule
municipalities more generally.
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The City of Glendale has met the standard set forth in Section 7 by virtue of its
comprehensive ethics laws. Glendale has adopted numerous charter and code provisions that
address the ethical conduct of its public officials. These provisions include multiple conflict-ofinterest restrictions and gift prohibitions. See, e.g., Glendale Colo. Code §§ 2.14.040(A),
2.14.040(B), 2.14.040(D); Glendale Colo. Charter, Ch. IV, §§ 4.27(c), 9.12. Glendale has also
adopted a procedure for receiving, hearing, and adjudicating ethics complaints that is
commensurate with its resources as a small, home rule municipality. See Glendale Colo. Code
§§ 2.14.040(D)-(F). These provisions represent Glendale “adopt[ing] charters, ordinances, or
resolutions that address the matters,” i.e., the ethical conduct of public officials, covered by
Article XXIX. Colo. Const. art. XXIX, § 7. As such, the IEC lacks jurisdiction over all public
employees and elected officials in Glendale.
To the extent further argument is required, in the interest of efficiency, Mayor Dunafon
expressly incorporates and relies upon his jurisdictional arguments previously presented to the
IEC, as well as those asserted before the courts that heard Mayor Dunafon’s initial appeal.
Mayor Dunafon maintains that the IEC lacks both personal and subject matter jurisdiction here
and respectfully requests that the IEC revisit its decision in this respect. Otherwise, Mayor
Dunafon reserves the right to further appeal or otherwise seek judicial relief on these
jurisdictional bases.
M.A.K. HAS NOT PLED ANY COGNIZABLE ALLEGATIONS OF MISCONDUCT
The IEC should dismiss each of M.A.K.’s allegations because they fail on both the facts
and the law. M.A.K.’s allegations regarding the Smoking Gun Permit and other City Council
meetings fail for multiple, independently dispositive reasons.
I.

Applicable Legal Standards

“A complaint shall be dismissed as frivolous by the IEC if the complaint does not allege a
rational basis in fact or law for the IEC’s involvement . . . .” IEC Rule 7.G. Similarly, under Rule
12(b)(5) of the Colorado Rules of Civil Procedure, dismissal is warranted unless a complaint
“states a plausible claim for relief.” Warne v. Hall, 373 P.3d 588, 597 (Colo. 2016). Under this
standard, claims and allegations do not survive dismissal when they are conclusory, undermined
by undisputed facts, or equally consistent with non-tortious conduct. See id. at 596. While factual
allegations are taken as true in the context of a motion to dismiss, legal conclusions merely
couched as factual allegations should be disregarded. See id. at 598. Dismissal is likewise
required when the facts alleged “cannot, as a matter of law, support the claim for relief.” N.M. ex
rel. Lopez v. Trujillo, 397 P.3d 370, 373 (Colo. 2017).
In the alternative, the IEC should also grant summary judgment on Complaint Nos. 16-02
and 17-14. Summary judgment is warranted when “there is no genuine issue as to any material
fact and . . . the moving party is entitled to a judgment as a matter of law.” C.R.C.P. 56(c). issue
of material fact is one, the resolution of which will affect the outcome of the case.” Krane v.
Saint Anthony Hosp. Sys., 738 P.2d 75, 77 (Colo. App. 1987). In deciding a motion for summary
judgment, “favorable inferences” are granted to the nonmoving party. City of Fort Collins v.
Colo. Oil & Gas Assn., 369 P.3d 586, 590 (Colo. 2016). However, the nonmoving party “may
9

not rest upon mere allegations or denials of the opposing party’s pleadings . . . .” C.R.C.P. 56(e).
The nonmoving party “must set forth specific facts showing that there is a genuine issue for
trial.” Id. The analysis here applies with equal force under either legal standard.
II.

Mayor Dunafon Had No Personal, Private, or Substantial Financial Interest in the
Permits and Licenses at Issue in Complaint Nos. 16-02 and 17-14.

Complaint Nos. 16-02 and 17-14 require the IEC to analyze Mayor Dunafon’s conduct
under the Colorado Code of Ethics.7 Specifically, M.A.K. alleges violations of Colo. Rev. Stat.
§ 24-18-109(3)(a), which prohibits actions where an official has “a personal or private interest,”
and Colo. Rev. Stat. § 24-18-108(2)(d), which prohibits actions where an official “has a
substantial financial interest or is engaged as counsel, consultant, representative, or agent.” See,
e.g., Compl. No. 16-02 at 2.8 As explained below, no facts indicate that Mayor Dunafon’s
tie-breaking vote on February 3, 2015 violated either standard of conduct.9
A.

Personal or Private Interest

M.A.K. alleges that Mayor Dunafon violated the Colorado Code of Ethics by voting on
matters in which he had a “personal or private interest.” See Colo. Rev. Stat. § 24-18-109(3)(a).
The full text of the statute provides:
A member of the governing body of a local government who has a
personal or private interest in any matter proposed or pending before
the governing body shall disclose such interest to the governing
body and shall not vote thereon and shall refrain from attempting to
influence the decisions of the other members of the governing body
in voting on the matter.
Id.
Neither Section 24-18-109 specifically, nor the Colorado Code of Ethics more broadly,
define the term “personal or private interest.” See generally Colo. Rev. Stat. § 24-18-101 et seq.
However, the ordinary meaning of the terms “personal” and “private” are informative. Black’s
Law Dictionary defines “personal” as “[o]f or affecting a person” or “[o]f or constituting
7

Mayor Dunafon does not concede that the statutes cited in Complaint Nos. 16-02 and 17-14 displace controlling
law enacted by the City of Glendale as a home rule municipality. See Glendale Colo. Code § 2.14. The arguments
presented here are subject to this caveat and do not constitute a waiver.
8
M.A.K.’s citations to these statutes in Complaint No. 16-02 contain numerous typographical errors. However, it is
apparent that these are the standards at issue in the complaint. See, e.g., Ex. U (Jan. 30, 2017 Ltr. from R. Kemp to
K. Dumler).
9
Two dispositive facts require reiteration here: First, Mayor Dunafon did not cast any vote at the March 17, 2015
meeting of the Glendale City Council. See generally Ex. J. As such, there is no cognizable complaint against him in
connection with that meeting. Second, Mayor Dunafon did not vote on any of the consent agenda items described
across Complaint Nos. 16-02 and 17-14 given that they passed unanimously and Mayor Dunafon may only vote
when a tie exists. Accordingly, M.A.K. cannot maintain any complaint against Mayor Dunafon concerning these
consent agenda items. As such, this discussion section focuses on the conduct of the February 3, 2015 meeting; but,
in the alternative, the rationale set forth above applies with equal force to the balance of M.A.K.’s allegations
against Mayor Dunafon.
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personal property.” See Personal, Black’s Law Dictionary (11th ed. 2019). “Private” means
“[o]f, relating to, or involving an individual, as opposed to the public or the government.” See
Private, Black’s Law Dictionary (11th ed. 2019). Thus, “personal or private interest” must mean
matters affecting an official’s own direct and individualized personal interests.
The IEC also may look to other instructive resources in defining what constitutes a
“personal or private interest”. One such resource is Rule 41 of the Colorado Senate Rules.10 As
with the Colorado Code of Ethics, Rule 41 limits voting upon matters in which Senators have a
“personal or private interest.” See Rule 41(b).
Rule 41 goes further than the Colorado Code of Ethics in that it prescribes what qualifies
as such an interest. See Rule 41(b)(2). As pertinent here, Rule 41 confirms that a public official
does not suffer a conflict of interest when the matter implicates (a) a non-spousal relationship
and (b) the official has no other substantial economic interest, either directly or indirectly. See
Rule 41(a)(2) (defining “close relative” as “the spouse of the Senator and the following natural,
adoptive, and adopted members of the Senator’s or spouse’s family: Mother, father, children,
brothers, and sisters.”), (b)(2) (defining conflicts of interest, including “personal or private
interests”).
Other state ethics statutes, using similar or identical statutory language, carry similar
understandings of conflict-of-interest principles. See, e.g., Del. Code. Ann. tit. 29. 10,
§§ 1002(a), 1004(1) (defining circumstances where legislators should not vote on matters in
which they have a “personal or private interest” and defining “close relative” as “a person’s
parents, spouse, children (natural or adopted) and siblings of the whole and half-blood.”); Ala.
Const. art. IV, § 82 (prohibiting legislators from voting on matters in which they have “a
personal or private interest”) & Opinion of the Justices No. 317, 474 So.2d 700, 703–04 (Ala.
1985) (concluding “the phrase ‘personal or private interest’ in Section 82 means an interest
affecting the legislator individually or as a member of a small group.”).
Undersigned counsel has not located any IEC guidance or precedent that is precisely on
point to the facts raised here, i.e., a public official accused of a conflict of interest solely by
virtue of a non-marital relationship to an individual with an ownership interest in a certain
business, especially where the public official does not intermingle their finances or otherwise
share resources.
Although there is a lack of squarely applicable precedent, the IEC has previously
considered the nature of qualifying personal or private interests in other fact patterns. Those
decisions tend to suggest that the IEC views conflicts of interest consistent with the plain
language of the term personal or private interest consistent with the resources described above.
For example:
•

In Advisory Opinion 16-05, the IEC considered whether a Trustee of the town of
Pitkin, Colorado had a personal or private interest—and thus, a conflict of
interest—given that the Trustee owned a property management company that

10

The Colorado Senate Rules are available at https://www.leg.state.co.us/CLICS/cslFrontPages.nsf/FileAttachVw/
2020Rules/$File/2020CombinedRules.pdf.
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managed short-term rentals in Pitkin. See Ex. V at 1-3 (Advisory Op. 16-05). The
IEC found that direct ownership of a business that would benefit from certain
local government decisions affecting short-term rentals “is substantial” such that
the Trustee “should refrain from voting” on such matters “when doing so would
economically benefit her business.” Id. at 3.
•

In the IEC’s Findings of Fact and Conclusions of Law for Complaint No. 17-31,
the IEC evaluated, inter alia, whether a Trustee of the town of Williamsburg,
Colorado voted on a matter in which he had a personal or private interest—and
thus, a conflict of interest—when he voted in favor of retaining his wife as town
clerk. See Ex. W at 1 (Findings and Conclusions, Compl. 17-31). The IEC found
that the Trustee had a personal or private interest in the retention of his wife given
that (1) the couple were married and had been married for thirty-five years; and
(2) the couple had combined finances. See id. at 7. However, the IEC also
specifically stated that the “relationship alone,” a long-standing marriage, was
sufficient to demonstrate a personal or private interest. Thus, a spousal
relationship qualifies under the statute, consistent with the interpretive aids
discussed previously.

•

When the IEC adjudicated Complaint No. 18-08, it found that a County
Commissioner inappropriately voted on a matter in which she had a person or
private interest when she failed to recuse herself from a consent agenda item in
which she both voted to approve and received reimbursement for previously
incurred legal fees. See Ex. X at 3-4 (Findings and Conclusions, Compl. 18-08).
Notably, County Commissioners cast votes on all matters pending before the
Commission, including consent agenda items.

These opinions share a common thread. In each instance, a qualifying personal or private
interest was only found to exist when a public official either had an individualized economic
interest or if a close relative had such an interest. These opinions are consistent with the plain
meaning of the statutory text, as well as applicable interpretive aids. By contrast, economic
interests of non-spouse relationships and more attenuated familial relationships, especially those
that do not carry any indirect financial interest (such as co-mingled assets) do not qualify.
B.

Substantial Financial Interest

While neither complaint contains specific allegations regarding Colo. Rev. Stat. § 24-18108(2)(d), M.A.K. vaguely and indirectly suggests that “C.R.S. 28-18-108(d) is also implicated
by the actions of Mayor Dunafon raised in this Complaint.” Compl. No. 16-02 at 2; Compl. No.
17-14 at 3. The statute referenced does not exist.11
Nevertheless, in an effort to avoid allegations by ambush, Mayor Dunafon also addresses
the legal standard set forth in Colo. Rev. Stat. § 24-18-108(2)(d), which provides that a public
officer shall not “[p]erform an official act directly and substantially affecting to its economic
A prior letter from M.A.K.’s counsel correcting other statutory typographical errors did not purported to correct
the statutory reference in the sentence quoted above. See Ex. U.
11

12

benefit a business or other undertaking in which he either has a substantial financial interest or is
engaged as counsel, consultant, representative, or agent.” Colo. Rev. Stat. § 24-18-108(2)(d).12
Neither of M.A.K.’s complaints suggest that Mayor Dunafon “is engaged as counsel,
consultant, representative, or agent” for any of the named business entities. Id. As such, if any
allegation is to be made, it must be premised solely on the allegation that Mayor Dunafon had a
“substantial financial interest” in the matters at issue.
The term “substantial financial interest” is contained in the definitional section of
Colorado’s Code of Ethics. See Colo. Rev. Stat. § 24-18-102. Specifically, subsection (4) limits
“financial interest” to “a substantial interest held by an individual” that meets any of the
following six conditions: (a) “An ownership interest in a business;” (b) “A creditor interest in an
insolvent business;” (c) “An employment or a prospective employment for which negotiations
have begun;” (d) “An ownership interest in real or personal property;” (e) “A loan or other
debtor interest; or” (f) “A directorship or officership in a business.” Colo. Rev. Stat. § 24-18102(4)(a)-(f); cf. Ex. Y at 3 (Findings and Conclusions, Compl. 11-03) (utilizing Colo. Rev. Stat.
§ 24-18-102(4) to define “substantial financial interest” in Colo. Rev. Stat. § 24-18-109(2)(b)).
C.

Analysis

As set forth in the preceding two subsections, M.A.K. must allege facts sufficient to state
a plausible or rational allegation that Mayor Dunafon cast a vote, without disclosure, on a matter
in which he either has a “personal or private interest” or a “substantial financial interest.” The
plain facts and uncontested evidence discussed throughout demonstrate that neither statute can
support the meager, legally conclusory, and outright false allegations contained in Complaint
Nos. 16-02 and 17-14.
A personal or private interest requires either a direct, substantial, and personal interest in
a matter under consideration or a similar interest held by a “close relative,” which generally
includes spouses and children. Neither condition is met here.
As already stated throughout, and as Mayor Dunafon explicitly stated at the February 3,
2015 meeting—the only meeting at which Mayor Dunafon actually cast any vote—Mayor
Dunafon has no ownership in any of Ms. Matthews’ businesses or the real property on which
they operate. See Ex. H at 7:36:18 PM. Furthermore, Mayor Dunafon and Ms. Matthews were
not married at the time of either the February 3, 2015 or March 17, 2015 City Council meetings.
See Ex. O. Thus, Ms. Matthews did not qualify as a “close relative” at the time of either
meeting.13 Nothing in M.A.K.’s complaints rebuts or undercuts these clear and demonstrable
facts. As such, the IEC must conclude that M.A.K.’s complaints are frivolous and should be
dismissed.
Chapter 2.14.040(B) of Glendale’s home rule City Charter, which controls Mayor Dunafon’s conduct here,
contains very similar language. See Glendale Colo. Code § 2.14.040(B).
13
As already discussed, the undisputed record shows that every Consent Item at issue in M.A.K.’s complaints
passed the City Council unanimously and without debate—which is required of a Consent Item, by definition.
Therefore, Mayor Dunafon necessarily did not vote on any of those items given his role as Mayor exclusively limits
his voting to the breaking of ties. See Charter for the City of Glendale § 4.9(a). He likewise did not participate in
deliberations given that none take place, also by definition.
12
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Similarly, no portion of M.A.K.’s complaints can be read to show a plausible or rational
allegation that Mayor Dunafon had a “substantial financial interest” in the February 3, 2015 vote
on the Smoking Gun Permit. No party disputes that Mayor Dunafon does not meet most of the
preconditions for a cognizable financial interest under Colo. Rev. Stat. § 24-18-102(4): he is not
a creditor, employee, debtor, director, or officer of any business controlled by Ms. Matthews. See
Colo. Rev. Stat. §§ 24-18-102(4)(b), (c), (e), (f). That leaves only the prospect of either a direct
ownership interest in Smoking Gun as a business or a direct ownership interest in the land on
which Smoking Gun sits as the remaining bases on which to allege a violation here. See Colo.
Rev. Stat. §§ 24-18-102(4)(a), (d).
Mayor Dunafon has no ownership in the land on which Smoking Gun sits. That land is
owned by the Anthony Marino Family Trust. See Colo. Rev. Stat. § 24-18-102(4)(d); Ex. B. This
fact was discussed at the February 3, 2015 City Council meeting, something M.A.K.
conspicuously ignores; and M.A.K. has not alleged that Mayor Dunafon has any interest in that
trust. See, e.g., Ex. G at 2.
Likewise, M.A.K. never once alleges that Mayor Dunafon has a direct ownership interest
in Smoking Gun as a business. M.A.K. cannot so allege because Mayor Dunafon has no
ownership interest, direct or indirect, a fact he also made explicit at the February 3, 2015
meeting. See Ex. H at 7:36:18 PM. A thorough review by Mayor Dunafon’s CPA likewise
confirmed no financial or ownership interest, as well as no financial intermingling. See Ex. M
at 5.
The sum total of M.A.K.’s allegations thus depend entirely on Mayor Dunafon’s
relationship to Ms. Matthews. However, a non-spouse relationship does not qualify as a close
relative and is not, in and of itself, sufficient to qualify as a substantial financial interest under
the statute. See supra, pp. 10-12. As such, M.A.K.’s allegations under Colo. Rev. Stat. § 24-18108(2)(d) completely fail and ought to be dismissed.
Through whatever lens the IEC views M.A.K.’s allegations, the IEC must dispose of
Complaint Nos. 16-02 and 17-14.
Both complaints fail on the facts: Mayor Dunafon has no ownership or economic interest,
directly or indirectly, in the Smoking Gun or Ms. Matthews’ other businesses; Mayor Dunafon
and Ms. Matthews did not marry until July 2015; and Mayor Dunafon undeniably cast no vote
and thus took no official action at any of the meetings mentioned in M.A.K.’s complaints except
for the February 3, 2015 meeting.
Both complaints fail on the law: Mayor Dunafon did not have a personal or private
interest in the Smoking Gun Permit; Mayor Dunafon did not have a substantial financial interest
in the Smoking Gun Permit; and Ms. Matthews was not a close relative when the City Council
voted on the Smoking Gun Permit.
And both complaints fail as a matter of policy, too, given that they seek to deprecate
precautionary measures intended to protect the public trust. As such, Mayor Dunafon
14

respectfully requests that the IEC dismiss both complaints against him or otherwise render
judgment in his favor.
III.

Mayor Dunafon Did Not Attempt to Influence the Decisions of Councilmembers
Regarding the Agenda Items at Issue in Complaint Nos. 16-02 and 17-14.

Under Colo. Rev. Stat. § 24-18-109(3)(a), when a local government official has a
personal or private interest in a pending matter, that official must “refrain from attempting to
influence the decisions of the other members of the governing body in voting on the matter.”
Colo. Rev. Stat. § 24-18-109(3)(a).
As already explained, Mayor Dunafon did not have a personal or private interest in the
Smoking Gun Permit. See supra, pp. 10-15. On this basis alone, Colo. Rev. Stat. § 24-18109(3)(a) does not apply as having a personal or private interest is a necessary predicate for the
influence provision to apply.
Moreover, M.A.K. has not made any specific allegations that Mayor Dunafon attempted
to influence the decisions of any councilmembers. Again, that failure alone should lead to
dismissal of M.A.K.’s claims.
Nevertheless, out of an abundance of caution, Mayor Dunafon addresses the statute here
given M.A.K.’s ambiguous statement that the City Council’s vote on March 17, 2015 “deserves
the closest scrutiny.”14 See Compl. 16-02 at 3.
There is no evidence to suggest any effort by Mayor Dunafon to influence the votes of
any councilmembers with respect to the Smoking Gun Permit. In fact, nothing in the written
minutes of the February 3, 2015 and March 17, 2015 meetings show any participation by Mayor
Dunafon whatsoever, other than his single tie-breaking vote on a matter that was later re-voted
without his participation. To the extent the audio of those meetings indicates anything, it only
shows Mayor Dunafon’s efforts to avoid any appearance of impropriety.
This leaves M.A.K. relying on reading improper intent into how the City Council voted
on the Smoking Gun Permit at its March 17, 2015 meeting. However, the change appears due
instead to two innocuous reasons.
First, the City Council’s February 3, 2015 deliberation of the Smoking Gun Permit
contained significant discussion regarding a prior site use application submitted for the same
location by Starbucks Corporation. See, e.g., Ex. G at 2. While the record does not state as much
specifically, it seems that at least some councilmembers would have preferred to see a Starbucks
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Mayor Dunafon, merely presided over the March 17, 2015 meeting, as he was required to do. See Charter for the
City of Glendale § 4.9(a) (“The Mayor shall preside over meetings of the Council . . . .” (emphasis added)). See also
People v. Dist. Court, Sec. Jud. Dist., 713 P.2d 918, 921 (Colo. 1986) (“The generally accepted and familiar
meanings of both ‘shall’ and ‘require’ indicate that these terms are mandatory.”). The same is true of the three
meetings at which Consent Items were considered: the very nature of a Consent Item requires no deliberation or
debate, which means Mayor Dunafon could not have influenced the City Council’s unanimous approvals of each
Consent Item.
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drive-through located at 492 South Colorado Boulevard, instead of a recreational marijuana
dispensary.
However, the City Council was not faced with a choice between the two businesses. As
also discussed during the same meeting, the application originally submitted by Starbucks never
came to fruition. This meant that developing a Starbucks at that location was not an available
option for the City Council to consider.15 See Ex. G at 2 (explaining that prior Starbucks site plan
application “never followed through on obtaining a cross-access agreement with the adjacent
property owner, which access was a major component of the site plan.”). Thus, if any of the
votes against the Smoking Gun Permit on February 3, 2015 were intended to voice
disappointment at the lack of a Starbucks at the site under consideration, those feelings may well
have dissipated by March 17, 2015.
Second, and perhaps more important, the decision to grant the Smoking Gun Permit was
a quasi-judicial decision that the City Council can only deny for non-arbitrary reasons.16 As such,
the Glendale City Council was required to reasonably apply preexisting criteria to the decision
whether to grant the Smoking Gun permit. An abuse of that discretion would be subject to
reversal by a court. Cf. Snyder v. City of Lakewood, 542 P.2d 371, 376 (Colo. 1975) (“The
determination of whether the Council reasonably applied the statutory criteria in exercising its
statutory power to rezone involves a consideration of whether the Council abused its discretion
or exceeded the bounds of its jurisdiction and is properly resolved in a certiorari proceeding
under Rule 106(a)(4).”).
In other words, idiosyncratic preferences notwithstanding, the City Council could not
arbitrarily deny the Smoking Gun Permit if it otherwise complied with Glendale’s preexisting
criteria. See generally Glendale Municipal Code, Chapter 17.32. And the Planning Commission
had already concluded that the Smoking Gun Permit did comply with those preexisting criteria.
See generally Ex. D (concluding the Smoking Gun Permit complied with all required criteria for
approval).
It is therefore highly likely that councilmembers who originally voted against approving
the Smoking Gun Permit changed their votes at the March 17, 2015 meeting in recognition of
this legal restriction on their ability to act in a quasi-judicial capacity.
Regardless, absent clear and specific evidence to the contrary, which M.A.K. lacks, the
IEC must presume that the Glendale City Council fulfilled its obligations in good faith
compliance with Glendale’s Municipal Code. See Pub. Utils. Comm’n v. Dist. Court In & For
Arapahoe Cty., 431 P.2d 773, 776-77 (1967) (restating the presumption that official acts of
15

Starbucks Corporation has since opened a location very near to the Smoking Gun site, but on a much larger lot
and with more favorable traffic patterns.
16
The adoption of a development plan by a city council and pursuant to established legislative criteria represents the
exercise of a quasi-judicial function. See Cherry Hills Resort Dev. Co. v. City of Cherry Hills Vill., 757 P.2d 622,
628 (Colo. 1988). See also Glendale Municipal Code, Chapter 17.32 (containing specific processes and prerequisites
to the grant of a site development plan permit). “Quasi-judicial action . . . generally involves a determination of the
rights, duties, or obligations of specific individuals on the basis of the application of presently existing legal
standards or policy considerations to past or present facts developed at a hearing conducted for the purpose of
resolving the particular interests in question.” Id. at 625.
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public officers are presumed to have been properly discharged absent “clear evidence to the
contrary”); Warne v. Hall, 373 P.3d 588, 596 (Colo. 2016) (requiring dismissal when allegations
are equally consistent with non-tortious conduct). M.A.K. provides nothing to overcome this
presumption of good faith.
Thus, the IEC should dispose of M.A.K.’s barren and spurious allegations regarding
councilmembers’ specific votes. M.A.K. has not made any allegations with particularity; any
statements the IEC might charitably construe as allegations are equally consistent with the City
Council’s good-faith discharge of its duties; and the Smoking Gun Permit was the necessary
exercise of a quasi-judicial function.
IV.

Mayor Dunafon Did Not Violate the Public Trust, and to Imply Otherwise Would
Undercut Important Public Policy Considerations.

M.A.K.’s complaints also broadly point to Colo. Rev. Stat. § 24-18-103(1), which states
as follows:
The holding of public office or employment is a public trust, created
by the confidence which the electorate reposes in the integrity of
public officers, members of the general assembly, local government
officials, and employees. A public officer, member of the general
assembly, local government official, or employee shall carry out his
duties for the benefit of the people of the state.
Colo. Rev. Stat. § 24-18-103(1). A breach of the public trust happens when a public official
engages in the conduct set out in Colorado’s Code of Ethics.17 See Colo. Rev. Stat. § 24-18109(1) (“Proof beyond a reasonable doubt of commission of any act enumerated in this section is
proof that the actor has breached his fiduciary duty and the public trust.”). See also Ex. Z
(Findings and Conclusions, Compl. 17-25) at 4 (“Violation of any act enumerated in section 2418-109, C.R.S. constitutes a breach of the public trust.”); Gessler v. Smith, 419 P.3d 964, 972
(Colo. 2018).
The types of conduct that constitute violations of the public trust in this context have
already been addressed above. See supra p. 17. M.A.K.’s conclusory allegations are wholly
without merit, and Mayor Dunafon expressly incorporates those responses here. See Ex. X at 5
(acknowledging that Colo. Rev. Stat. §§ 24-18-109(3)(a) and 24-18-103 are duplicative when
applied to the same underlying conduct).
In addition to the undisputed facts that dispose of M.A.K.’s baseless allegations, an
important policy consideration further counsels against allowing M.A.K.’s complaints to proceed
further. Complaint Nos. 16-02 and 17-14 nakedly insinuate nefarious intent from the
precautionary measures that were taken by Mayor Dunafon and the Glendale City Council
precisely to avoid any appearance of a conflict of interest or other impropriety. If M.A.K.’s
complaints are allowed to proceed, it leaves public officials in a no-win situation and will
17

M.A.K. has specifically disclaimed that Complaint Nos. 16-02 or 17-14 allege any violations of Article XXIX.
See Compl. No. 16-02 at 5 and Compl. No. 17-14 at 3-4.
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dissuade those in similar positions from taking proactive and preventive steps, lest they later be
construed as incriminating admissions.
Mayor Dunafon takes his ethics obligations seriously. He usually recuses himself from
matters involving Ms. Matthews and her businesses precisely to avoid any allegations of
impropriety and to forestall any accusations regarding his public role relative to her separate, and
private, business interests. During the February 3, 2015 meeting, a highly unusual (and
confusing) tie vote occurred. Mayor Dunafon only cast the tie breaking vote after receiving, and
in good faith relying on, legal advice contemporaneously provided by the City Attorney. See Ex.
H at 7:35:57 PM (2/3/15 audio); see also Charter for the City of Glendale § 4.9(a). Under
M.A.K.’s interpretation of the facts, future officials should never undertake precautionary
recusals lest they later be viewed as tacit admissions of a conflict where none exists.
Further, the Glendale City Council revisited its vote on the Smoking Gun Permit due to
an entirely incomprehensible audio record. See supra, pp. 3-5. Undertaking this re-vote was not a
“do-over,” as M.A.K. claims; it was a responsible and appropriate step to ensure that the City
Council maintained a clear and unequivocal record of official action it took as a body. Here, too,
such an approach is laudable. Instead, by entertaining M.A.K.’s complaints, the IEC will set the
precedent that public bodies should not revisit prior business in an effort to clarify the record or
to ensure appropriate action is taken.
V.

The February 3, 2015 and March 17, 2015 Permit Decisions Were Quasi-Judicial
Decisions the Glendale City Council Could Only Deny for Non-Arbitrary Reasons.

As previously stated, the Glendale City Council’s consideration of the Smoking Gun
Permit constituted exercise of a quasi-judicial function. See supra, pp. 16-17. Given that
approval of the Smoking Gun Permit constituted a quasi-judicial action, the City Council was
limited in its ability to deny the Permit. The arguments and analysis already stated apply with
equal force and are expressly incorporated here. See id. Because the Glendale City Council
and—in the context of a single tie-breaking vote, Mayor Dunafon—were required to approve the
Smoking Gun Permit, which fully complied with the Glendale Municipal Code governing site
development plans, no violation has occurred.
VI.

Mayor Dunafon Took No Action at the March 17, 2015 Meeting Such That No
Cognizable Claim Exists Against Him.

Mayor Dunafon does not control actions taken by the Glendale City Council as a body.
To that end, the record is clear that Mayor Dunafon cast no vote at the City Council’s March 17,
2015 meeting. See Ex. J at 1-2. As such, M.A.K. has failed to plead any actionable claim against
Mayor Dunafon in connection with that meeting. For this reason, as well those already stated
previously, the IEC should dismiss all claims against Mayor Dunafon pertaining to the March 17,
2015 meeting.
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VII.

All of M.A.K.’s Allegations Regarding Consent Items Fail Outright Because the
Mayor of Glendale Never Votes on Consent Items.

When considering whether to dismiss a complaint, the adjudicatory body should not
assume the veracity of allegations in the complaint “when the facts alleged . . . run counter to
facts of which the court can take judicial notice.” Walker v. Van Laningham, 148 P.3d 391, 394
(Colo. App. 2006). Similarly, it is not appropriate to assume as true “legal conclusions that are
couched as factual allegations.” Denver Post Corp. v. Ritter, 255 P.3d 1083, 1088 (Colo. 2011).
Here, the IEC should dismiss all claims and allegations pertaining to the Consent Items
considered by the Glendale City Council because they fail to state any rational or plausible claim
of a violation.
M.A.K. makes conclusory allegations regarding three Consent Items that the Glendale
City Council unanimously approved in each instance:
•

M.A.K. alleges, without support, that Mayor Dunafon “voted with the unanimous
City Council” on April 7, 2015 to approve a consent item associated with a tavern
liquor license for the Bavarian Inn Restaurant Incorporated. Compl. 16-02 at 3-4.

•

M.A.K. alleges, without support, that Mayor Dunafon “voted with the unanimous
City Council” on September 1, 2015 to approve a consent item associated with a
tavern liquor license for TEM and Company. Compl. 16-02 at 4.

•

M.A.K., likely realizing the legal and factual shortcomings of its prior complaint,
ambiguously alleges that, on March 1, 2016, Mayor Dunafon “presumably presided
over the Consent Agenda” and states that “the Consent Agenda ‘passed
unanimously,’” which agenda included a consent item associated with a tavern
liquor license for the Bavarian Inn Restaurant Incorporated. Compl. 17-14 at 2.

In each instance above, M.A.K.’s bare allegations fail both in fact and in law. Indeed, with
respect to the March 2016 consent item above, M.A.K.’s complaint does not even actually allege
that Mayor Dunafon cast a vote in connection with the agenda item at issue. As explained below,
the IEC should dismiss each allegation pertaining to a Consent Item.
The Charter for the City of Glendale is unequivocal: the Mayor of Glendale only votes if
a tie exists among the City Council. See Charter for the City of Glendale § 4.9(a) (“The Mayor
shall preside over meetings of the Council, have the power to administer oaths and affirmations,
and have the right to vote only in case of tie.” (emphasis added)). In other words, it is
definitionally impossible for Mayor Dunafon to have voted on any of the Consent Items at issue
here given that each passed unanimously.18
Moreover, Robert’s Rules of Order further confirm that Mayor Dunafon could not have voted on or participated in
the consideration of unanimously approved consent items: “Consent Calendar. Legislatures, city, town, or county
councils, or other assemblies which have a heavy work load including a large number of routine or noncontroversial
matters may find a consent calendar a useful tool for disposing of such items of business. . . . This calendar is called
over periodically at a point established in the agenda by special rule of order, at least preceding standing committee
reports. . . . The special rule of order establishing a consent calendar may provide that, when the matters on
18
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This conclusion is confirmed in two additional ways: First, in each instance, M.A.K.
expressly concedes that the Consent Items passed the City Council unanimously. See Compl. 1602 at 4 (admitting that the April 7, 2015 consent item passed “the unanimous City Council” and
that the September 1, 2015 consent item passed “the unanimous City Council”); Compl. 17-14 at
2 (admitting that the March 1, 2016 consent item “passed unanimously”).
Second, the publicly available minutes of each of the above-mentioned meetings confirm
that the City Council unanimously approved each Consent Item at issue, further confirming that
M.A.K.’s allegations are facially impossible. See Ex. R at 1; Ex. S at 1; Ex. T at 1-2. It is beyond
dispute that no Mayor of Glendale casts any vote on a matter before the City Council unless a tie
exists, and nothing in the minutes related to these meetings reflects that these votes were treated
any differently.
On this basis, M.A.K. has failed to state any rational or plausible cause of action
regarding the consent items. M.A.K.’s own conclusory allegations do not withstand even the
slightest scrutiny, either on their own or as against the City Council’s own agendas and minutes.
Therefore, the IEC should dismiss all allegations made by M.A.K. in connection with the
Consent Items, including most of the claims stated in Complaint 16-02 and the entirety of
Complaint 17-14.
FURTHER FACTUAL RESPONSES
I.

Factual Responses Regarding Complaint No. 16-02
Mayor Mike Dunafon is a voting member of the City Council of Glendale, Colorado.

1.
Denied. As already explained, the Charter for the City of Glendale, Colorado is
unequivocal: “The Mayor shall preside over meetings of the Council, have the power to
administer oaths and affirmations, and have the right to vote only in case of tie.” Charter for the
City of Glendale § 4.9(a) (emphasis added). Thus, Mayor Dunafon is not an ordinary or regular
voting member; his role is largely ceremonial and his authority to vote is explicitly
circumscribed.
This Complaint relates to Mayor Dunafon’s actions as a voting member of the City
Council.
2.
This is a conclusory statement to which no response is necessary or possible
except to reiterate, as stated immediately above, that Mayor Dunafon is not “a voting member of
the City Council.” See Charter for the City of Glendale § 4.9(a).
Ethics Watch has filed an ethics complaint with the City of Glendale alleging some (but
not all) of the allegations in this Complaint.

the calendar are called up, they may be considered in gross or without debate or amendment.” Ex. Q at 5
(emphasis added). This provision of rules confirms that which the Glendale City Council’s agendas and minutes
already show: consent agenda items are passed unanimously, if at all, and without any vote or other participation by
Mayor Dunafon. See Ex. Q-1 (Records of proceedings reflecting adoption of Robert’s Rules of Order).
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3.
Mayor Dunafon admits that Colorado Ethics Watch, a now-defunct organization,
filed an ethical complaint directly with the Glendale City Council containing substantially
identical allegations to M.A.K.’s Complaint No. 16-02. The IEC does not sit as an appellate body
over the Glendale City Council. Utilizing Complaint No. 16-02 to take a second bite at the apple
was per se improper. Furthermore, how the Glendale City Council adjudicated the prior Ethics
Watch complaint should have no bearing on the IEC’s determination here. Neither complaint
filed by M.A.K. contains any allegations pertaining to the adjudication of the Colorado Ethics
Watch complaint.
A copy of the Ethics Watch complaint is attached as Exhibit 1.
4.
Mayor Dunafon admits that Exhibit 1 to Complaint 16-02 is a letter from Luis
Toro, Director of the now-defunct Colorado Ethics Watch, to the Mayor Pro Tem Bovo
concerning business items considered by the Glendale City Council on February 3, 2015 and
April 7, 2015.
We incorporate in this Complaint by reference the allegations made by Ethics Watch.
5.
Mayor Dunafon denies this ambiguous allegation and any further allegations that
M.A.K. attempts to shoehorn here.
It is widely reported that Mayor Dunafon is married to Debbie Matthews, and that
Matthews owns the business in Glendale known as Shotgun Willie’s.
6.
Mayor Dunafon denies the broadly inaccurate statements and misleading
innuendo made in Complaint No. 16-02 regarding his relationship to Ms. Matthews and Ms.
Matthews’ ownership of Shotgun Willie’s. According to publicly available records that M.A.K.
could have consulted prior to filing this baseless complaint, Mayor Dunafon and Ms. Matthews
did not obtain a marriage license until July 20, 2015 and were not formally married until July 25,
2015. See Ex. O. Thus, while Mayor Dunafon and Ms. Matthews were married by the time
M.A.K. began filing frivolous complaints against Mayor Dunafon, they were not married at the
time of the February 3, 2015 and March 17, 2015 meetings. Furthermore, it is an inaccurate
oversimplification to state that Ms. Matthews “owns” Shotgun Willie’s. See, e.g., Ex. G at 2; Ex.
M at 5.
Matthews also is an owner of the business in Glendale known as Smoking Gun and of an
entity she describes as “Coal Creek”.
7.
Mayor Dunafon expressly references, incorporates, and repeats the response
stated immediately above.
According to the Arapahoe County Assessor’s records, Coal Creek Partners LLC owns
the real property in Glendale in which the Shotgun Willie’s business operates.
8.
In making this allegation, M.A.K. engaged in a deliberate sleight-of-hand in an
attempt to maintain frivolous claims against Mayor Dunafon. M.A.K.’s allegations focus on the
Smoking Gun Permit and business, which is separate and distinct from Shotgun Willie’s, a
different business operating on a different parcel of land. Further, the Arapahoe County
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Assessor’s Records, which M.A.K. purports to have consulted prior to filing this complaint,
unequivocally shows that the land on which Smoking Gun sits is owned by a wholly unrelated
entity, the Anthony Marino Family Trust. See Ex. B; Ex. G at 2. In other words, the property on
which Shotgun Willie’s sits is separate from the property on which Smoking Gun sits; and the
Smoking Gun land is not owned by either Ms. Matthew or Coal Creek Partners LLC.
Furthermore, while M.A.K. relies on citation to a January 21, 2016 Westword article in
Complaint No. 16-02 regarding Mayor Dunafon and Ms. Matthew’s marriage,19 M.A.K.
conspicuously ignores that the very same article unequivocally states that Mayor Dunafon
“doesn’t actually own any of the Smokin’ Gun . . . .” P. Calhoun, First Look at the Smokin’ Gun,
Colorado’s Next Major Marijuana Tourist Attraction, Westword (Jan. 21, 2016), available at
https://www.westword.com/news/first-look-at-the-smokin-gun-colorados-next-major-marijuanatourist-attraction-7524497 (last accessed Feb. 6, 2021).
The February 3 Minutes reflect that Mayor Dunafon initially recused himself from the
public hearing and vote on a Concurrent and Final Site Development Plan and Special Use
Permit for Smoking Gun.
9.
Mayor Dunafon agrees that the February 3, 2015 Minutes show Mayor Dunafon
recusing himself from the public hearing on the Smoking Gun Final Site Development Plan and
Special Use Permit. Ex. G at 2. The audio recording of that meeting also reflects Mayor Dunafon
explicitly stating that “there is no ownership on my part in this” and that he recused himself “as
an abundance of caution.” Ex. H at 7:36:18 PM. The IEC should not penalize public officials
who prophylactically recuse themselves by construing a preventative and non-mandatory recusal
as an admission of a conflict of interest.
The Site Development Plan and Special Use Permit requested by Matthew’s [sic]
business was defeated on a vote of 3-3, with Council Members Katardzic, Giglio and Rigoni
voting against the approval on a roll call vote.
10.
It is inaccurate to claim that the permit requested at the February 3, 2015 meeting
“was defeated” on the basis of a purported tie among councilmembers. Assuming arguendo that
the motion failed, the same permit could be reconsidered at a later time. In other words, the
motion was defeated, not the permit application. Mayor Dunafon otherwise does not dispute that
a 3-3 vote initially occurred, with the councilmembers noted voting as described, at least based
on the content of the February 3, 2015 Minutes. Ex. G at 3. However, Mayor Dunafon does
dispute that a roll call vote occurred and further reiterates the manifest confusion present in the
audio recording of the February 3, 2015 vote on the Smoking Gun Permit. See supra, pp. 3-4.
Indeed, this muddled record prompted the Glendale City Council to revisit the matter at a later
meeting.
Mayor Dunafon then returned to the meeting in his official capacity, explained the reason
for his recusal (not reflected in the February 3 Minutes), and cast his vote to approve the Site
Development Plan and Special Use Permit for his wife’s business.
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The Westword article on which M.A.K. relies was published on January 21, 2016, after the date of their marriage.
As already stated, Mayor Dunafon and Ms. Matthews were not married at the time of the February 3 and March 17
votes described in Complaint No. 16-02. See Ex. O .
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11.
Mayor Dunafon returned to the meeting in his official capacity following the
apparent conclusion that a tie vote existed. With respect to his prior recusal, Mayor Dunafon
stated: “So there is no ownership on my part in this. I did this as an abundance of caution.” Ex. H
at 7:36:18 PM. Furthermore, Mayor Dunafon only undertook to cast the tie-breaking vote
following on-the-record legal advice. See id. at 7:35:57 PM. Additionally, Ms. Matthews was not
Mayor Dunafon’s wife on February 3, 2015. See Ex. O.
As a result of Mayor Dunafon’s vote, the Site Development Plan and Special Use Permit
passed by a vote of 4-3.
12.
Mayor Dunafon agrees that the February 3, 2015 Minutes reflect passage of the
motion following a tie-breaking vote pursuant to § 4.9(a) of the Charter for the City of Glendale
and in reliance on advice provided by city officials at the February 3, 2015 meeting. See Ex. G
at 3.
Approximately one-half of the second page of Complaint No. 16-02 quotes from or
otherwise cites to various Colorado statutes. Rather than address each sentence separately, for
efficiency, they are addressed altogether here.
13.
For each of these three paragraphs discussing Colorado statutes, Mayor Dunafon
states that he disputes the applicability of the statutes cited. Given that these statements
otherwise constitute legal conclusions, no further response is required. To the extent a further
response is required, Mayor Dunafon denies all statements in this portion of the complaint.
In this case, there is no record of any disclosure by Mayor Dunafon to the Secretary
of State.
14.
M.A.K. does not specify which records are referred to, rendering a complete
response impossible. Mayor Dunafon therefore lacks information or belief on which to respond.
However, to the extent further response is required, Mayor Dunafon reiterates that no conflict of
interest existed on February 3, 2015.
Furthermore, Mayor Dunafon’s participation in the vote was not necessary for a quorum
or for the City Council to act.
15.
Mayor Dunafon agrees that a quorum was present at the February 3, 2015
meeting. Mayor Dunafon otherwise denies the remainder of this allegation as calling for legal
conclusions. Further, the Glendale Charter clearly states that the “Mayor shall . . . have the right
to vote only in case of tie.” Charter for the City of Glendale § 4.9(a).
In fact, prior to the Mayor’s recission of his recusal, the City Council had acted—
denying the approval requested by his wife’s business on a vote of 3-3.
16.
Mayor Dunafon denies that the Glendale City Council had acted by casting a tie
vote and incorporates his prior responses regarding denial of the motion rather than denial of the
permit. The Glendale Charter clearly requires that the Mayor vote in the case of a tie. See Charter
for the City of Glendale § 4.9(a). This provision would be meaningless if mayors were intended
to take no action in the face of a tie vote.
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The City Council revisited the Smoking Gun vote on March 17.
17.
The use of “revisited” is ambiguous. However, Mayor Dunafon does agree that
the Glendale City Council voted on the Smoking Gun Permit at its March 17, 2015 meeting.
The Agenda (“March 17 Agenda”) and Minutes of the March 17, 2015 meeting (“March
17 Minutes”), attached respectively as Exhibit 3 and Exhibit 4, reflect that the meeting was
called for one purpose only: to attempt a “do-over” of the February 3 vote.
18.
Mayor Dunafon unequivocally denies the misleading and inappropriate
description and innuendo contained in this allegation. First, the March 17, 2015 meeting was a
Regular Meeting, as the agenda makes clear. See Ex. I at 1. Second, the March 17, 2015 meeting
contained all of the same ordinary agenda items present on other Regular Meeting agendas,
including but not limited to multiple public comment periods, agenda approval, and the pledge of
allegiance. See generally Ex. I at 1. Third, the Glendale City Council usually has two meetings
per month, though some months only have one meeting: the City Council had two regular
meetings in March, consistent with this practice. Finally and most importantly, M.A.K. attempts
to allude to some improper purpose for the meeting without acknowledging that a full, additional
Regular Meeting of the Glendale City Council occurred one week earlier, which contributed to
the reduced number of agenda items under consideration at the March 17, 2015 meeting.
Mayor Dunafon opened the meeting and was present for the sole purpose, it appears, to
recuse himself again from the matter.
19.
Here again, M.A.K. engages in wholly inappropriate allusions and aspersions.
The Glendale Charter specifically states that presiding over City Council meetings is a
mandatory function of the Mayor’s office: “The Mayor shall preside over meetings of the
Council[.]” Charter for the City of Glendale § 4.9(a) (emphasis added). Mayor Dunafon denies
the mischaracterizations and misstatements in this allegation.
After incorrect legal analysis of the official action at the February 3 meeting, the City
Council first voted unanimously to revote the issue, then voted 5-1 in favor of the same Site
Development Plan and Special Use Permit previously denied, then approved, on February 3.
20.
While M.A.K. makes no effort to elaborate on what constituted “incorrect legal
analysis,” this allegation on its face further explains the nature of the actions taken at the
February 3, 2015 and March 17, 2015 meetings: both the Glendale City Council and Mayor
Dunafon justifiably relied on advice provided at the meeting in making the procedural
determinations at issue here. In any event, even if M.A.K. had made a more substantive
allegation, M.A.K.’s legal interpretation is not subject to response given it is per se a legal
conclusion. Mayor Dunafon states that the City Council unanimously voted to “Consider
Eliminating Any Ambiguity on a Vote Taken at the February 3, 2015 City Council Meeting to
Approve the Concurrent and Final Site Development Plan and Special Use Permit, With Staff
Conditions, for Smoking Gun, 492 South Colorado Blvd.” Ex. J. Mayor Dunafon further states
that the City Council voted 5-1 “to Approve the Concurrent and Final Site Development Plan
and Special Use Permit, With Staff Conditions, for Smoking Gun, 492 South Colorado Blvd.” Id.
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Importantly, Mayor Dunafon did not participate in this vote, and M.A.K. does not allege
otherwise.
Notably, two Council Members changed their votes during the intervening weeks:
Council Members Rigoni and Giglio.
21.
Mayor Dunafon agrees that Councilmembers Rigoni and Giglio voted in favor of
the permit at the March 17, 2015 meeting. See Ex. J at 2. Mayor Dunafon has no information on
which to admit or deny the rationale for any particular councilmember’s vote. To the extent a
further response is required, Mayor Dunafon denies the remainder of this allegation.
Council Member Katardzic, who was not present, had his vote registered as “No”, on
advice of the City Attorney.
22.
Mayor Dunafon agrees that Councilmember Katardzic’s vote was registered as
opposed to the motion to approve the Smoking Gun Permit at the March 17, 2015 meeting given
his absence at the meeting. Mayor Dunafon has no information on which to admit or deny the
rationale for any particular councilmember’s vote.
It appears from discussion in the minutes that Council Member Katardzic had not
received notice of the meeting, which may not be surprising since the March 17 Agenda indicates
it was prepared barely 24 hours before the meeting, and Council Member Katardzic was
(according to the extraordinary discussion in the March 17 Minutes of attempts to contact him)
travelling abroad when the March 17 meeting was noticed and held.
23.
M.A.K. again engages in unsupported and wholly inappropriate
mischaracterizations and innuendo concerning the conduct of the March 17, 2015 meeting. There
exist occasions where meetings are scheduled and held with less advance preparation and notice
than other meetings. In every such instance, so long as the body convening the meeting complies
with relevant rules and procedures, there is nothing untoward about holding a properly noticed
and open-to-the-public meeting. Furthermore, M.A.K. portrays attempts to contact and include a
sitting councilmember as though it is an indictment of the City Council’s conduct. The opposite
is true. Indeed, following M.A.K.’s logic here would disincentivize making efforts to include a
sitting councilmember when public business requires consideration while a legislator is out of
town. Mayor Dunafon agrees that Councilmember Katardzic was not present at the meeting and
that the meeting minutes include a discussion of attempts to contact Councilmember Katardzic.
Mayor Dunafon denies the myriad mischaracterizations otherwise made.
A review of the Minutes of all City Council meetings for calendar year 2015 indicates
that the Concurrent and Final Site Development Plan and Special Use Permit for Smoking Gun
is the only matter considered by the City Council in 2015 for which any “No” vote was
registered by any City Council Member.
24.
Mayor Dunafon reiterates here that site development plans and special use
permits are quasi-judicial determinations that require approval assuming compliance with preestablished legislative criteria absent non-arbitrary reasons to the contrary. See supra, pp. 16-17.
Assuming arguendo this statement is true, it underscores the quasi-judicial nature of such
approvals.
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After the initial denial on a tie vote of 3-3, and the passage of several weeks, all City
Council Members present and voting at the “do-over” meeting of March 17 voted “Yes”.
25.
While Mayor Dunafon rejects M.A.K.’s characterizations of the February 3, 2015
vote as a “denial” and the March 17, 2015 meeting as a “‘do-over’ meeting,” Mayor Dunafon
agrees that the Smoking Gun Permit passed by a vote of 5-1 on March 17, 2015, including
affirmative votes from the five councilmembers present.
In addition to the Mayor’s improper official act on February 3, this remarkable turnabout on a matter involving a business owned by the Mayor’s wife deserves the closest scrutiny.
26.
Mayor Dunafon not only denies M.A.K.’s ambiguous and unfounded allegations
of impropriety, Mayor Dunafon further asserts that M.A.K. has made no specific allegation or
pleading of misconduct within the ambit of the IEC’s jurisdiction. Alternatively, were there
conduct warranting investigation, it is beyond dispute that Mayor Dunafon cast no vote at the
March 17, 2015 meeting. Two Councilmembers’ votes changed between the February 3 and
March 17 meeting, nothing else. As such, were there a cognizable set of facts appropriate for
investigation by the IEC (and there is not, both on the merits and because the IEC lacks
jurisdiction over the City of Glendale and its officials), any such complaint should have been
brought against individuals who voted on the permit at issue. Mayor Dunafon is not the
appropriate party against whom to file a complaint if M.A.K. has concerns about how
councilmembers voted on March 17, 2015.
Minutes of the Regular Meeting of the City Council of Glendale, Colorado, April 7, 2015
are attached as Exhibit 5 (“April 7 Minutes”).
27.
Mayor Dunafon agrees that M.A.K. appears to have attached a copy of the
Glendale City Council’s April 7, 2015 meeting minutes as Exhibit 5 to its complaint.
Consent agenda item h is the renewal of the Tavern Liquor License for Bavarian Inn
Restaurant Incorporated d/b/a Shotgun Willies, 490 South Colorado Boulevard.
28.
Mayor Dunafon agrees that item (h) on the City Council’s April 7, 2015 consent
agenda concerned renewal of a tavern liquor license for Shotgun Willie’s.
Shotgun Willie’s, as noted above, is owned by Mayor Dunafon’s wife, Debbie Matthews.
29.
Mayor Dunafon incorporates his prior responses here concerning ownership of
Shotgun Willie’s and his July 2015 marriage to Ms. Matthews.
Shotgun Willie’s is a trademark and tradename for Bavarian Inn Restaurant
Incorporated (see attached Exhibit 6).
30.
Mayor Dunafon agrees that M.A.K. has attached a document as Exhibit 6 to its
complaint that appears to have been filed with the Colorado Secretary State on August 20, 2012.
Otherwise, M.A.K.’s statement here calls for legal conclusions; and the document otherwise
speaks for itself.
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As reflected in the April 7 Minutes, Mayor Dunafon was present at and presided over the
meeting, and voted with the unanimous City Council to approve the consent agenda, including
the renewal of the liquor license for his wife’s business.
31.
Mayor Dunafon agrees that he was present at and presided over the Glendale City
Council’s April 7, 2015 meeting. Mayor Dunafon categorically denies the remainder of this
allegation as demonstrably false. First, the Glendale Charter is unequivocal in that the Mayor
votes only in case of a tie. See Charter for the City of Glendale § 4.9(a). Both the meetings on
which M.A.K. relies and M.A.K.’s own allegations show that consent item (h) passed
unanimously. See Ex. R at 1; Compl. No. 16-02 at 3-4. Because no tie existed, Mayor Dunafon
could not have voted on that agenda item, and indeed, did not do so. Cf. Ex. X at 3-4 (holding
that a regular voting member of a county legislative body voted on a consent agenda item by not
recusing herself from such a matter on which she would ordinarily vote, even if by acclimation).
Second, as stated previously, Mayor Dunafon and Ms. Matthews were not married at the time of
the April 7, 2015 meeting; and Mayor Dunafon has no ownership interest in Shotgun Willie’s,
either directly or indirectly. See supra, pp. 4-6.
There is again no record of any disclosure by Mayor Dunafon to the Secretary of State.
32.
M.A.K. does not specify which records are referred to, rendering a complete
response impossible. Mayor Dunafon therefore lacks information or belief on which to respond.
However, to the extent further response is required, Mayor Dunafon reiterates that no conflict of
interest existed on April 7, 2015.
The same prohibitions Mayor Dunafon violated when he cast his vote for Smoking Gun
apply to this vote for Shotgun Willie’s.
33.
This allegation calls for legal conclusions such that no response is required.
However, Mayor Dunafon denies this allegation in all respects for the reasons already stated.
Minutes of the Regular Meeting of the City Council of Glendale, Colorado, September 1,
2015 are attached as Exhibit 7 (“September 1 Minutes”).
34.
Mayor Dunafon admits that Exhibit 7 to Complaint 16-02 appears to be a copy of
the Glendale City Council’s September 1, 2015 meeting minutes.
Consent agenda item d is the renewal of the Tavern Liquor License for TEM and
Company d/b/a T-Bar, 490 South Colorado Blvd. #101.
35.
Mayor Dunafon agrees that item (d) on the City Council’s September 1, 2015
consent agenda concerned renewal of a tavern liquor license for TEM and Company d/b/a T-Bar.
T-Bar operates in the same building as Shotgun Willie’s and advertises itself as
“adjacent to Shotgun Willie’s” and at the same address of 490 S. Colorado Blvd.
36.
Mayor Dunafon responds that the characterization of T-Bar and Shotgun Willie’s
as operating “in the same building” is ambiguous and incapable of response. However, Mayor
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Dunafon agrees that T-Bar appears to have advertised itself as “adjacent to Shotgun Willie’s”
and otherwise appears to do business at the same address as Shotgun Willie’s.
T-Bar is financially related to Mayor Dunafon’s wife, as occupant and presumably tenant
for property owned by the Mayor’s wife’s entity, Coal Creek Partners LLC, and as participant
with the Mayor’s wife’s business, Shotgun Willie’s, in a common consumption area.
37.
Mayor Dunafon lacks information and belief to address any arms-length
commercial relationship between T-Bar, Shotgun Willie’s, and/or Coal Creek Partners LLC.
Mayor Dunafon otherwise reiterates his prior responses and denies the remainder of this
allegation.
Furthermore, Lindsey Mintz is Mayor Dunafon’s daughter-in-law, as reflected in the
Minutes of the Regular Meeting of the City Council of Glendale, Colorado, October 7, 2014 are
attached as Exhibit 8 [sic] (“October 7, 2014”).
38.
Councilmember Mintz is the spouse of Ms. Matthews’ adult child from a prior
relationship. This attenuated relationship is not actionable here, notwithstanding that Mayor
Dunafon does not vote on unanimous Consent Items. Id.
The October 7, 2014 Minutes reflect that Mayor Dunafon recused himself at that time
from participation in a vote involving Ms. Mintz and T-Bar based on the personal relationship.
39.
The October 7, 2014 minutes on which M.A.K. rely speak for themselves. Mayor
Dunafon otherwise incorporates his responses immediately above and further states that the
conduct of the October 7, 2014 meeting is not at issue here.
As reflected in the September 1 Minutes, Mayor Dunafon was present at and presided
over the September 1 meeting, and voted with the unanimous City Council to approve the
consent agenda, including the renewal of the liquor license for T-Bar, owned by his daughter-inlaw and financially related to his wife’s business interests.
40.
Mayor Dunafon references and expressly incorporates here his prior responses
regarding Consent Items and unanimous votes: Because the Consent Item passed unanimously,
Mayor Dunafon explicitly could not have cast a vote pursuant to § 4.9(a) of the Glendale
Municipal Charter, and indeed, did not do so.
There is again no record of any disclosure by Mayor Dunafon to the Secretary of State.
41.
M.A.K. does not specify which records are referred to, rendering a complete
response impossible. Mayor Dunafon therefore lacks information or belief on which to respond.
However, to the extent further response is required, Mayor Dunafon reiterates that no conflict of
interest existed and that he cast no vote.
The same prohibitions Mayor Dunafon violated when he cast his vote for Smoking Gun
and Shotgun Willie’s apply to this vote for T-Bar.
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42.
Mayor Dunafon reiterates his prior responses here regarding his relationship to
Ms. Matthew and Councilmember Mintz, as well as the definitional impossibility of Mayor
Dunafon casting a vote or deliberating on a matter that passes the City Council unanimously and
without debate.
M.A.K. makes various statements regarding the remedies they request and the scope of
the allegations made. Rather than address each statement individually, Mayor Dunafon
addresses them altogether here.
43.
Mayor Dunafon agrees that M.A.K. has not alleged any conduct implicating
Article XXIX of the Colorado Constitution. Beyond this, the statutes cited speak for themselves
and call for legal conclusions. Mayor Dunafon denies that any remedy is warranted given no
ethical violation has occurred.
II.

Factual Responses Regarding Complaint No. 17-14
Mayor Mike Dunafon is a voting member of the City Council of Glendale, Colorado.

1.
Denied. As already explained, the Charter for the City of Glendale, Colorado is
unequivocal: “The Mayor shall preside over meetings of the Council, have the power to
administer oaths and affirmations, and have the right to vote only in case of tie.” Charter for the
City of Glendale § 4.9(a) (emphasis added). Thus, Mayor Dunafon is not an ordinary or regular
voting member; his role is largely ceremonial and his authority to vote is explicitly
circumscribed.
This Complaint relates to Mayor Dunafon’s actions as a voting member of the City
Council.
2.
This is a conclusory statement to which no response is necessary or possible
except to reiterate, as stated immediately above, that Mayor Dunafon is not “a voting member of
the City Council.” See Charter for the City of Glendale § 4.9(a).
It is widely reported that Mayor Dunafon is married to Debbie Matthews, and that
Matthews is an owner of the business in Glendale known as Shotgun Willie’s.
3.
Mayor Dunafon denies the broadly inaccurate statements and misleading
innuendo made in Complaint No. 17-14 regarding his relationship to Ms. Matthews and Ms.
Matthews’ ownership of Shotgun Willie’s. According to publicly available records that M.A.K.
could have consulted prior to filing this baseless complaint, Mayor Dunafon and Ms. Matthews
did not obtain a marriage license until July 20, 2015 and were not formally married until July 25,
2018. See Ex. O. Thus, while Mayor Dunafon and Ms. Matthews were married by the time
M.A.K. began filing frivolous complaints against Mayor Dunafon, they were not married at the
time of the February 3, 2015 and March 17, 2015 meetings. Furthermore, it is an inaccurate
oversimplification to state that Ms. Matthews “owns” Shotgun Willie’s. See, e.g., Ex. G at 2; Ex.
M at 5.
Matthews also is an owner of the business in Glendale known as Smoking Gun and of an
entity she describes as “Coal Creek”.
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4.
Mayor Dunafon expressly references, incorporates, and repeats the response
stated immediately above.
According to the Arapahoe County Assessor’s records, Coal Creek Partners LLC owns
the real property in Glendale on which the Shotgun Willie’s business operates.
5.
Mayor Dunafon agrees that the Arapahoe County Assessor’s records, which speak
for themselves, appear to show Coal Creek Partners LLC as owner of the property on which
Shotgun Willie’s operates.
The minutes of the Regular Meeting of the City Council of Glendale, Colorado, March 2,
2010, attached as Exhibit 2 (“March 2010 Minutes”), reflect that Mayor Dunafon (then a
council member and Mayor Pro Tem) and another member of the City Council, Jeff Allen,
recused themselves on a vote to renew the liquor license for Bavarian Inn Restaurant, Inc. dba
Shotgun Willie’s because, according to the city attorney, “each have an ownership interest in the
licensee”. The licensee is Shotgun Willie’s.
6.
M.A.K. misleadingly claims that Glendale City Council minutes from March 2,
2010 conclusively establish that Mayor Dunafon previously had an ownership interest in
Shotgun Willie’s. See Compl. No. 17-14 at 2. However, a review of the minutes cited reveals
that M.A.K. has selectively quoted an instance in which the then-City Attorney “opined,”
without substantiation, about possible ownership interests in Shotgun Willie’s. See Compl. No.
17-14, Ex. 2 at 1. Furthermore, once this misstatement in prior minutes was revealed, the
Glendale City Council acted promptly to correct it, to ensure an accurate record. See Ex. P.
The pattern of Mayor Dunafon not voting on matters involving Shotgun Willie’s
continued.
7.
This allegation is too ambiguous to warrant a response. However, as mentioned
previously, Mayor Dunafon repeats that he often would proactively recuse himself from such
matters out of an abundance of caution and not because of an actual conflict of interest.
The minutes of the Regular Meeting of the City Council of Glendale, Colorado, March 1,
2011, attached as Exhibit 3 (“March 2011 Minutes”), indicate that Dunafon “did not vote” on
the renewal of the Shotgun Willie’s liquor license.
8.
Mayor Dunafon disputes the relevance of this allegation. Mayor Dunafon
otherwise agrees that the March 1, 2011 minutes show that he did not cast a vote on the matter
described. Mayor Dunafon further states that those same minutes include the following, which
M.A.K. omits: “Mayor Pro Tem Dunafon stated for the record that he does not work for
Bavarian Inn Restaurant and does not own property in the City of Glendale other than his
condominium.”
The minutes of the Regular Meeting of the City Council of Glendale, Colorado,
November 1, 2011, attached as Exhibit 4 (“November 2011 Minutes”), reflect that Dunafon was
absent from the meeting from a vote regarding eminent domain proceedings for the site of
Shotgun Willie’s.
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9.
Mayor Dunafon agrees that the minutes of the November 1, 2011 meeting reflect
his absence. Mayor Dunafon categorically denies the insinuations in this allegation.
Minutes of the Regular Meeting of the City Council of Glendale, Colorado, March 1,
2016 are attached as Exhibit 5 (“March 2016 Minutes”).
10.
Mayor Dunafon agrees that M.A.K. appears to have attached a copy of the
Glendale City Council’s November 1, 2011 meeting minutes as Exhibit 5 to its complaint.
Consent agenda item d is the renewal of the Tavern Liquor License for Bavarian Inn
Restaurant Incorporated d/b/a Shotgun Willies [sic], 490 South Colorado Boulevard.
11.
Mayor Dunafon agrees that Consent Agenda Item (d) is a renewal of the tavern
liquor license described. Mayor Dunafon otherwise reincorporates here his prior statements
regarding the nature of Consent Items before the Glendale City Council.
On information and belief, Shotgun Willie’s, as noted above, is owned by Mayor
Dunafon’s wife, Debbie Matthews, and, unless his interest owned in 2010 was sold, by Mayor
Dunafon.
12.
Mayor Dunafon reincorporates here his prior responses regarding his relationship
to Ms. Matthews, his lack of any ownership interest in Shotgun Willie’s or Coal Creek Partners
LLC, and the Resolution subsequently passed by the Glendale City Council correcting the March
2010 minutes referenced.
Shotgun Willie’s is a trademark and tradename for Bavarian Inn Restaurant
Incorporated (see attached Exhibit 6).
13.
Mayor Dunafon agrees that M.A.K. has attached a document as Exhibit 6 to its
complaint that appears to have been filed with the Colorado Secretary State on August 20, 2012.
Otherwise, M.A.K.’s statement here calls for legal conclusions; and the document otherwise
speaks for itself.
As reflected in the March 2016 Minutes, Mayor Dunafon was present at and presided
over the meeting.
14.
Mayor Dunafon agrees that his role as Mayor includes presiding over meetings of
the Glendale City Council, including the March 1, 2016 meeting.
There is no indication in the minutes of any disclosure, recusal or abstention for the
Consent Agenda.
15.
Mayor Dunafon reiterates his prior statements here regarding how the Glendale
City Council approves Consent Items on its agenda, including that no mayor casts any vote on
any Consent Item given that Consent Items require unanimous approval, without debate.
Mayor Dunafon presumably presided over the Consent Agenda, and the Consent Agenda
“passed unanimously,” including the renewal of the liquor license for Shotgun Willie’s.
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16.
M.A.K.’s presumptions are categorically false. Mayor Dunafon references and
incorporates the response immediately above.
The remaining one-and-one-half pages of Complaint No. 17-14 contain citations to and
discussions of various statutory provisions and remedies sought. Mayor Dunafon addresses these
statements altogether herein.
17.
Mayor Dunafon agrees that M.A.K. has not alleged any conduct implicating
Article XXIX of the Colorado Constitution. Beyond this, the statutes cites speak for themselves
and call for legal conclusions. Mayor Dunafon denies that any remedy is warranted given no
ethical violation has occurred. To the extent this portion of Complaint No. 17-14 repeats
allegations or insinuations, Mayor Dunafon repeats his corresponding responses. To the extent
any further response is required, Mayor Dunafon denies M.A.K.’s allegations and denies that any
remedy is warranted as no violation has occurred.
CONCLUSION
For the reasons set forth above, M.A.K. has failed to plead any actionable ethical
conduct, let alone conduct within the jurisdiction of the IEC. On whichever bases the IEC
chooses to act, Mayor Dunafon implores the IEC to dispose of M.A.K.’s baseless, conclusory,
and demonstrably false allegations and legal conclusions. The IEC should dismiss both
Complaint Nos. 16-02 and 17-14.
RELIEF REQUESTED
WHEREFORE, for the reasons set forth above, Mayor Dunafon seeks:
(a)
Dismissal of all claims in Complaint Nos. 16-02 and 17-14;
(b)
Consideration of the arguments, analysis, exhibits, and public records set forth
above, should further proceedings occur; and
(c)
Any other appropriate relief.
To the best of Mayor Dunafon’s knowledge, information, and belief, the statements set
forth in this response are true.
Respectfully submitted this 15th day of February, 2021
BROWNSTEIN HYATT FARBER SCHRECK, LLP
/s/ Joshua A. Weiss
Joshua A. Weiss, Bar No. 49758
410 Seventeenth Street, Suite 2200
Denver, CO 80202
303-223-1100
jweiss@bhfs.com
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CERTIFICATE OF SERVICE
I hereby certify that on February 15, 2021 I electronically submitted via email the foregoing

MAYOR DUNAFON’S CONSOLIDATED RESPONSE TO COMPLAINTS FILED BY
M.A.K. INVESTMENT GROUP, LLC to the following:
Russell W. Kemp
Ireland Stapleton Pryor & Pascoe, PC
717 17th Street, Suite 2800
Denver, CO 80202
303-628-3624
rkemp@irelandstapleton.com

/s/ Joshua A. Weiss
Joshua A. Weiss
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EXHIBIT A
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
December 24, 2014 Letter from D. Visani to C. Line

EXHIBIT B
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
Arapahoe County Parcel Search 492 S. Colo. Blvd.

PIN:
AIN:
Situs Address:
Situs City:

035136019
1973-18-2-00-084
492 South Colorado Blvd
Denver

Full Owner List:

Anthony Marino Family Trust

Ownership Type:

Fee Simple Ownership

Owner Address:
City/State/Zip:

17786 W 59th Dr
Golden, CO 80403-1103

Neighborhood:
Neighborhood Code:
Acreage:
Land Use:
Legal Desc:

On Colorado Blvd
3386.00
0.4812
Retail - Single Tenant
That Part Of The Nw 1/4 Of Sec 18-4-67 Desc As Beg 1163.5 Ft S & 30 Ft E Of The Nw Cor Of Sd
Nw 1/4 Th E 166.47 Ft Th S 71 Ft Th E 2.43 Ft Th S 56.61 Ft To A Pt On The N Row Line Of E
Virginia Ave Th Nw 56.52 Ft Th W 82.42 Ft Th Alg Curve Rt 47.23 Ft Th N To Beg Sec 18-4-67

2020 Appraised Value
2020 Assessed Value

Total
1,482,000
429,780

Building
119,470
34,646

Land
1,362,530
395,134

2020 Mill Levy:

88.217

Building

Building
1

Attributes
Quality Grade
Improvement Type
Bathrooms
Architectural
Floors
Year Built
Exterior Wall
Construction Type

Recorded
Average
Retail - Single Tenant
3.00
Dispensary
2.00
2015
Stucco
D - Wood or Steel Studs Frame

Commercial Area

Building
1

Description
Total Area

SqFt
1044

1

Total Area

2175

1

Total Area

397

Land Line

Units
20962.0000 SF

Land Use
Merchandising (all Retail)

Note: Land Line data above corresponds to the initial appraised value and does not reflect subsequent appeal related adjustments, if any.

* Not all parcels have available photos / sketches.
In some cases a sketch may be difficult to read. Please contact the Assessors Office for assistance. Measurements taken from the exterior of the building.
The Arapahoe County Assessors Office does not warranty the accuracy of any sketch, nor assumes any responsibility or liability to any user.
Although some parcels may have multiple buildings and photos, at this time our system is limited to 1 sketch and 1 photo per parcel number. Sorry for any
inconvenience.

New Search

EXHIBIT C
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
January 13, 2015 Planning Commission Agenda

EXHIBIT D
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
January 9, 2015 Memo re: Concurrent Preliminary
And Final Site Development Plan

EXHIBIT E
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
January 13, 2015 Minutes of the Planning Commission

EXHIBIT F
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
February 3, 2015 Glendale City Council Agenda

Agenda
Glendale City Council
Regular Meeting
February 3, 2015
PLEASE TURN OFF ALL CELLULAR TELEPHONES AND/OR AUDIBLE PAGERS

2/3/2015 11:21AM

4:30 p.m. Study Session
7:00 p.m. Regular Meeting
Pledge of Allegiance
1.

Call to Order and Roll Call

2.

Approval of Agenda

3.

Public Comments (three-minute-per-person time limit)

4.

Consent Item
a.
Minutes of the January 6, 2015 Regular Meeting – Tab A
b.
Minutes of January 20, 2015, Regular Meeting – Tab B
c.
Renewal of Hotel and Restaurant Liquor License for Applebee’s
Neighborhood Grill and Bar, 410 South Colorado Blvd. – Tab C (Chief
Haskins)
d.
Renewal of Retail Liquor License for YKim Corporation, d/b/a Cherri Plaza
Liquors, 4611 & 4605 East Mississippi Avenue – Tab D (Chief Haskins)
e.
Renewal of Tavern Liquor License for JP Colorado, LLC d/b/a World of
Beer, 660 South Colorado Blvd. – Tab E (Chief Haskins)
f.
Renewal of Optional Premises License for Scrum Enterprises, Inc. d/b/a
Scrum Enterprises, 4599 East Tennessee Avenue – Tab F (Chief Haskins)
g.
Renewal of Hotel and Restaurant Liquor License for Zhuo & Chen Corp.
d/b/a Ming’s Dynasty Chinese Restaurant at 4251 East Mississippi
Avenue – Tab G – (Chief Haskins)

5.

New Manager’s Registration, Neill Boyd, JP Colorado LLC d/b/a World of Beer,
660 South Colorado Blvd. – Tab H (Chief Haskins)

6.

Public Hearing for Concurrent and Final Site Development Plan and Special Use
Permit, Smoking Gun, 492 South Colorado Blvd. – Tab I (Chuck Line)

7.

Discussion Item
a.
Review the Next City Council Meeting Agenda for March 3, 2015 – Tab J
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8.

On-Going Updates
a.
Denver Regional Council of Governments – DRCOG (Paula Bovo, Doris
Rigoni)
b.
Colorado Municipal League – CML (Paula Bovo, Doris Rigoni)
c.
Transportation Solutions (Jeff Allen)
d.
Regional Transportation District – RTD (Scott Franssen)
e.
Green Committee (Dario Katardzic)
f.
Infinity Park (Linda Cassaday)
g.
Glendale 180 (Mike Gross)
h.
Technology & Communications (Paula Bovo, Dario Katardzic)

9.

Department Reports

10.

Public Comments (three minute per person time limit)

11.

Council Reports

12.

Other Business

13.

Items for Press Release

14.

Adjournment
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EXHIBIT G
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
February 3, 2015 Minutes of the Glendale City Council

EXHIBIT H
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
February 3, 2015 Audio Recording of
Glendale City Council Meeting
Audio Recording provided in native format
https://bhfs.sharefile.com/d-s7438f6b3474a48ba9d007a8069b54c07
Web player: https://www.fortherecord.com/products/ftrwebplayer

EXHIBIT I
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
March 17, 2015 Glendale City Council Agenda

Agenda
Glendale City Council
Regular Meeting
March 17, 2015
PLEASE TURN OFF ALL CELLULAR TELEPHONES AND/OR AUDIBLE PAGERS

3/16/2015 18:17PM

7:00 p.m. Regular Meeting
Pledge of Allegiance
1.

Call to Order and Roll Call

2.

Approval of Agenda

3.

Public Comments (three-minute-per-person time limit)

4.

Consider eliminating any ambiguity on a vote taken at the February 3, 2015 City
Council meeting to approve the Concurrent and Final Site Development Plan and
Special Use Permit, with staff conditions, for Smoking Gun, 492 South Colorado
Blvd.

5.

Re-vote on the Motion to Approve Concurrent and Final Site Development Plan
and Special Use Permit, with staff conditions, for Smoking Gun, 492 South
Colorado Blvd., made by Council Member Scott Franssen and seconded by
Council Member Jeff Allen

6.

Public Comments (three minute per person time limit)

7.

Other Business

8.

Items for Press Release

9.

Adjournment
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EXHIBIT J
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
March 17, 2015 Minutes of the Glendale City Council

EXHIBIT K
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
March 17, 2015 Audio Recording of
Glendale City Council Meeting
Audio Recording provided in native format
https://bhfs.sharefile.com/d-s779f3cd9c004460cb650f7b84fd9031e
Web player: https://www.fortherecord.com/products/ftrwebplayer

EXHIBIT L
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
January 26, 2016 Ethics Watch Letter

EXHIBIT M
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
April 29, 2016 Chambers Report

EXHIBIT N
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
May 3, 2016 Minutes of the Glendale City Council

EXHIBIT O
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
Jefferson County Marriage Record

Jefferson County, Colorado
Clerk & Recorder Web Access
Welcome Visitor.

Welcome

Marriage

Login |

Real Estate

Uniform Commercial Code

FAQ

Marriage Document Access
Other Options
New Search
Refine Search
Back to Results

0039683

You do not have permission to view the image for this record.

General
0

Certificate Number: 0039683
Return Number: 20152054
MICHAEL
Party One Name: DUNAFON
KENNETH

Party One Last Name At
DUNAFON
Birth:
Party Two Name: MATTHEWS DEBORAH ANN
Party Two Last Name At
MATTHEWS
Birth:
Date of Application: 07/20/2015
Date of Marriage: 07/25/2015
Book:
Page:
Image:

Aumentum Recorder - Public Access Web UI, Version 3.0
Copyright © 2001 - 2021 Aumentum Technologies. All Rights Reserved

View Basket

EXHIBIT P
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
Resolution No. 7, Series of 2018

EXHIBIT Q
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
RONR (11th Edition) p. 361

ROBERT'S RULES
OF ORDER
NEWLY REVISED
11TH EDITION

®
GENERAL HENRY M. ROBERT
US. Army
A New and Enla'l'¿Jed Edition by
SARAH CORBIN ROBERT
HENRY M. ROBERT III
WILLIAM J. EVANS
DANIEL H. HONEMANN
THOMAS J. BALCH
with the assistance of
DANIEL E. SEABOLD
SHMUEL GERBER

DA CAPO PRESS

A Member of the Perseus Books Group

Copyright© 1970, 1981, 1990, 2000, 2011 by Henry M. Robert III,
Trustee for the Robert's Rules Association
Copyright© 1943, 1951 by Isabel H. Robert
Copyright © 1876, 1893, 1904, 1915, 1918, 1921 by Henry M. Robert
All rights reserved. No part of this publication may be reproduced, stored
in a retrieval system, or transmitted, in any form or by any means, electronic, mechanical, photocopying, recording, or otherwise, without the
prior written permission of the authors. AU permission requests should
be sent directly to: John Robert Redgrave, Authors' Agent, Robert's
Rules Association, 7377 Brodie Court, Sarasota, Florida 34238. Printed
in the United States of America.
Cataloging-in-Publication Data is available from
the Library of Congress
ISBN 978-0-306-82021-2 (hardcover)
978-0-306-82020-5 (paperback)
978-0-306-82022-9 (Ieatherbound)
Library of Congress Control Number: 2011932260
For questions and answers and further information on parliamentary
procedure visit www.robertsrules.com
Da Capo Press is a member of the Perseus Books Group.
Find us on the World Wide Web at www.dacapopress.com
Da Capo Press books are available at special discounts for bulk purchases
in the U.S. by corporations, institutions, and other organizations. For
more information, please contact the Special Markets Department at the
Perseus Books Group, 2300 Chestnut Street, Suite 200, Philadelphia,
PA 19103, or call ( 800) 810-4145, ext. 5000, or e-mail special.markers@
perseusbooks.com.
Text design by Rachel Hegarty
Set in 9.5-point Galliard by Eclipse Publishing Services
Fifth printing of the 11th edition, April 2012
5 6 7 8 9 10 - 16 15 14 13 12

:

THE EDITIONS OF THIS MANUAL
First Edition
Second Edition
Third Edition

February 1876 }
July 1876
1893

POCKET MANUAL OF
RULES OF ORDER
FOR DELIBERATIVE
ASSEMBLIES
(Cover short title:
ROBERT'S RULES
OF ORDER)

CITE THIS BOOK
with page and line numbers as
in the following example:
RONR {11th ed.), p. 449, 11. 12-14

Fourth Edition
(Completely reworked and
75 percent enlarged by
original author)

1915}

Fifth Edition
Sixth Edition

1943
1951

ROBERT'S RULES
OF ORDER REVISED

("Seventy-Fifth Anniversary")

Seventh Edition

1970

(Enlarged more than twofold
and totally recast to be made
self-explanatory)

Eighth Edition
Ninth Edition
Tenth Edition

1981
1990
2000

("Millennium")

ELEVENTH EDITION

ROBERT'S RULES
OF ORDER
NEWLY REVISED

2011

(Significantly re-edited with
expanded and updated
treatment of many topics)

Inclusive of Robert's Rules of Order and
Robert's Rules of Order Revised More Than
Five and a Half Million Copies in Print

This Eleventh Edition supersedes all previous editions and is
intended automatically to become the parliamentary authority
in organizations whose bylaws prescribe "Robert's Rules of
Order," "Robert's Rules of Order Revised," "Robert's Rules of
Order Newly Revised," or "the current edition of" any of these
titles, or the like, without specifying a particular edition. If the
bylaws specifically identify one of the ten previous editions of
the work as parliamentary authority, the bylaws should be
amended to prescribe "the current edition of 'Robert's Rules
of Order Newly Revised"' (see p. 588).
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p¡edge of Allegiance to the flag,.ª ritual brie_fly recalling the
ob·ects or ideals of the orgaruzanon, or the like.
1 Roll Call. In some organizations it is customary at meet. gs co call the roll of officers in order to verify their atterirance-or, sometimes in very small societies, even to call the
roll of members. If there is a roll call of this nature, it should
cake place at the end of the opening ceremonies unless a special rule of the organization assigns it a different position in
the order of business. The chair announces it by saying, "The
Secretary will call the roll of officers [ or "will call the roll"]."
Consent Calendar. Legislatures, city, town, or county
councils, or other assemblies which have a heavy work load
including a large number of routine or noncontroversial matcers may find a consent calendar a useful tool for disposing of
such items of business. Commonly, when such a matter has
been introduced or reported by a committee for consideration in the assembly, its sponsor, or, sometimes, an administratar, may seek to have it placed on the consent calendar.
This calendar is called over periodically at a point established
in the agenda by special rule of order, at least preceding standing committee reports. The matters listed on it are taken up in
order, unless objected to, in which case they are restored to
the ordinary process by which they are placed in line for consideration on the regular agenda. The special rule of order
establishing a consent calendar may provide that, when the
matters on the calendar are called up, they may be considered
in gross or without debate or amendment. Otherwise, they
are considered under the rules just as any other business, in
which case the "consent" relates only to permitting the matter to be on the calendar for consideration without conforming to the usual, more onerous, rules for reaching measures
in the body.
After the completion of new business-that is, when no one
claims the floor to make a motion in response to the chair's
query, "Is there any further new business?"-the chair may
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Good of the Order, General Good and Welfare or
Forum. This heading, included by some types of soc~
in their order of business, refers to the general welfare 0;:
organization, and may vary in character. Under this headin
(in contrast to the general parliamentary rule that allows dis~
cussion only with reference to a pending motion), members
who obtain the floor commonly are permitted to offer informal observations regarding the work of the organization
the public reputation of the society or its membership, or th~
like. Certain types of announcements may tend to fall here.
Although the Good of the Order often involves no business
or motions, the practice of some organizations would place
motions or resolutions relating to formal disciplinary procedures for offenses outside a meeting ( 63) at this point. In
some organizations, the program (see below) is _looked upon
as a part of the Good of the Order.
Announcements. The chair may make, or call upon other
officers or members to make, any necessary announcements;
or, if the practice of the organization permits it, members can
briefly obtain the floor for such a purpose. The placing of
general announcements at this point in the order of business
does not prevent the chair from making an urgent announce·
ment at any time.
Program. If there is to be a talk, film, or other program
of a cultural, educational, or civic nature, it is usually presented
before the meeting is adjourned, since it may prompt a desire
on the part of the assembly to take action. Although the pro·
gram is commonly placed at the end of the order of business
in such cases, it can, by special rule or practice, be received
before the minutes are read; or, by suspending the rules (25),
it can be proceeded to at any time during the meeting. If, in
courtesy to a guest speaker who is present, the chair wishes
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EXHIBIT Q-1
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
1998 Records of Proceedings

EXHIBIT R
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
April 7, 2015 Minutes of the Glendale City Council

EXHIBIT S
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
September 1, 2015 Minutes of the Glendale City Council

EXHIBIT T
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
March 1, 2016 Minutes of the Glendale City Council

EXHIBIT U
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
January 30, 2017 Letter from R. Kemp to K. Dumler

EXHIBIT V
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
Advisory Opinion 16-05

State of Colorado
William Leone, Chair
Bob Bacon, Vice-Chair
April Jones, Commissioner
Matt Smith, Commissioner

Independent Ethics Commission
1300 Broadway, Suite 240
Denver CO 80203
Phone: 720-625-5697
www.colorado.gov/iec

Dino Ioannides, Executive Director

Advisory Opinion 16-05
(Conflict of Interest)
Summary: A local government official should avoid real and perceived conflicts of interest
when voting on or debating questions that affect the personal, private, or financial interests of the
official.
I. Background
Board of Trustees member Rachel New (“New”), of the Town of Pitkin, Colorado, filed a
request for an advisory opinion requesting guidance about a possible conflict of interest between
New’s personal business and her role as a member of the Town’s Board of Trustees (the
“Board”).
New indicates that she is a newly elected member of the Board as a result of elections held in
April, 2016. Prior to her election, in the spring of 2014, New established a property management
business, which she owns. Among other services, her business provides house winterizing, dewinterizing, cleaning, lawn maintenance, window washing, laundry services, errand services,
pest control, and general maintenance. Included in the business portfolio is the management of
short-term rental properties. New assists in the short-term leasing of these properties by taking
reservations, receiving rental payments, and remitting taxes on behalf of the homeowner.
Twenty percent of the business income is generated by managing the two short-term rentals.
The Town of Pitkin is a statutory town. Recent issues being addressed by the Board include
updating the zoning code to regulate short term rentals. In this regard, New may be faced with
policy debate and/or voting on short term rental issues in the context of her duties as a member
of the Board. Specifically, Sections 3, 7, and 8 of the Amended Town of Pitkin Zoning Code of
2012 provide:
Section 3. Definitions. For the purpose of this code, certain words and phrases
used herein shall be defined as follows:
*

*

*

37. Short-term Transient Rental (Lodging): Rental of a residential structure or
part thereof, for any twenty-nine (29) day period or less, is considered a
1

commercial/business use.
*

*

*

Section 7. Principal Permitted Uses. This section enumerates the principal
uses which are permitted in each zoning district:
A. Resident, Low Density Residential:
1. Dwellings, single family
2. Community centers and public buildings
3. Parks and playgrounds
4. Accessory uses as listed in Section 10 of this Code
5. Long-term permanent rental: Rental of a residential use of
structure, or part thereof, where the occupants are primarily
permanent in nature for any thirty (30) day period or more.
(Nontransient)
B. Business, Business:
1. Any use permitted in the Resident district
2. Accessory buildings and uses
3. Amusement or recreation
4. Automobile gas stations or garages
5. Automobile parking lots
6. Club or lodge
7. Dining or drinking places
8. Hotel or motel
9. Laundromat
10. Office or clinic
11. Retail store or shop
12. Schools and churches, including seasonal church schools.
Section 8. Conditional Uses. The following uses shall be permitted only after
written request to the Board of Trustees, and acceptance of written approval made
by the Board of Trustees:
*

*

*

D. Short Term Rental (Lodging) in the Business District: After review of the
Zoning Board of Adjustment, a recommendation for conditional use appropriate
to the available water, sewage, and off-street parking will be referred to the Board
of Trustees for final decision. [Emphasis added.]
The Town Clerk confirms that the Town of Pitkin does not currently have any conflicts of
interest or other ethical policies in place.
II. Jurisdiction
Ms. New is a member of a statutory town’s Board of Trustees and is therefore a “local
2

government official” under Colo. Const. Article XXIX, sec. 2(3), and C.R.S. § 24-18-102(6).
The Independent Ethics Commission has authority to issue advisory opinions on ethics issues
arising under Article XXIX or any other standards of conduct or reporting requirements as
provided by law. See Colo. Const. Article XXIX, sec. 5(5).
III. Applicable Law
Conflicts of interest are addressed in C.R.S. § 24-18-109 as follows:
(2) A local government official or local government employee shall not:
*

*

*

(b) Perform an official act directly and substantially affecting to its economic benefit a
business or other undertaking in which he either has a substantial financial interest or is
engaged as counsel, consultant, representative, or agent[.]
*

*

*

(3) (a) A member of the governing body of a local government who has a personal or
private interest in any matter proposed or pending before the governing body shall
disclose such interest to the governing body and shall not vote thereon and shall refrain
from attempting to influence the decisions of the other members of the governing body in
voting on the matter.
IV. Discussion
A. Conflicts of Interest.
The conflicts of interest statute cited herein restricts a local government official such as New
from: (1) performing an official act directly and substantially affecting to its economic benefit a
business in which the local government official has a substantial financial interest; and (2) voting
on or attempting to influence the decisions of other members of the governing body in voting on
a matter in which the local government official has a personal or private interest.
The Commission finds that New’s ownership interest in a property management business that
manages short-term rentals in the Town of Pitkin is substantial. As such, New must refrain from
performing any official act that directly and substantially benefits the business economically.
For example, because the Town’s zoning code requires the Board to give final approval for
conditional short-term rental uses, New should refrain from voting to grant or withhold such
approval when doing so would economically benefit her business. Moreover, New must not vote
or attempt to influence the decisions of other members of the Board when she has a personal or
private interest in the outcome.

3

B. Appearance of Impropriety.
In addition to the statutory provisions cited above, Colo. Const. Article XXIX, sec. 1(c), requires
covered individuals “to avoid conduct that is in violation of their public trust or that creates a
justifiable impression among members of the public that such trust is being violated.”
Appearances of impropriety are generally referred to as “perception issues” or “violating the
smell test.” They can weaken public confidence in government and create a perception of
dishonesty, even among government officials who are in technical compliance with the law.
In order to avoid the appearance of impropriety, local government officials should avoid voting
on or debating questions in a manner that may lead the public to perceive that the local
government official is either placing his or her own private business interests in a position of
competitive advantage or keeping his or her own private business interests from being adversely
affected by the decisions of the governing body.
The Commission also recommends that when feasible, counties and municipalities should
consider enacting an ethics code to provide further guidance to elected officials with similar
potential conflicts.
V. Conclusion
A member of a town’s board of trustees should follow Colorado statutes pertaining to conflicts
of interest and constitutional requirements pertaining to the appearance of impropriety.
The Commission cautions public official and employees that this opinion is based on the specific
facts presented herein, and that different facts could produce a different result. The Commission
therefore encourages individuals with particular questions to request more fact specific advice
through requests for advisory opinions and letter rulings related to their individual
circumstances.
The Independent Ethics Commission
William J. Leone, Chair
Bob Bacon, Vice-Chair
April Jones, Commissioner
Matt Smith, Commissioner
Dated: June 30, 2016
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EXHIBIT W
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
Findings and Conclusions, Compl. 17-31

COLORADO INDEPENDENT ETHICS COMMISSION
Complaint No. 17-31
________________________________________________________________________
FINDINGS OF FACT AND CONCLUSIONS OF LAW
________________________________________________________________________
IN THE MATTER OF: STEVE RICOTTA
________________________________________________________________________

This matter comes before the Independent Ethics Commission (“Commission”) on a
complaint filed by Stephen Harrison, Eva Mares, Ronald Mares, Steven Gardner, and Shane
Espinoza (“Complainants”) 1 against Steve Ricotta, a trustee for the town of Williamsburg,
Colorado. Complainants alleged various ethical violations surrounding Mr. Ricotta’s votes as a
town trustee. In its Notice of Issues for Hearing, the Commission narrowed the issues for
hearing to alleged conflicts of interest under sections 24-18-109(2)(b) and (3)(a), C.R.S., which
the Commission has jurisdiction over pursuant to section 5(1) of Article XXIX of the Colorado
Constitution.
On March 18, 2019, the Commission held an evidentiary hearing and deliberated on the
merits of the case in public. For the reasons set forth below, the Commission has determined
that Mr. Ricotta violated section 24-18-109(2)(b), C.R.S., when he voted in favor of vacating an
alleyway that benefitted an organization for which he was an agent or representative, the
Brotherhood of the 74. The Commission determined that Mr. Ricotta violated section 24-18109(3)(a), C.R.S., when he voted in favor of retaining his wife, Lucinda Ricotta, as town clerk.
The Commission has determined that Mr. Ricotta did not violate section 24-18-109(3)(a), C.R.S.,
when he voted in favor of bonuses for town employees, including his wife, because those
bonuses had already been approved prior to his tenure. The Commission finds that no penalty
should be imposed pursuant to section 6 of Article XXIX of the Colorado Constitution.
I.

Findings of Fact
1.

Mr. Ricotta was elected as a town trustee for the town of Williamsburg, Colorado

on November 8, 2016, and was sworn into office on December 5, 2016.

1

Mr. Espinoza later withdrew from participating in the complaint process.
1

2.

Mr. Ricotta was also, at all times relevant to the complaint, President of the Royal

Gorge Chapter of the Brotherhood of the 74, a motorcycle-riding organization.
3.

Mr. Ricotta was, at all times relevant to the complaint, married to Lucinda

Ricotta, who was employed by the town of Williamsburg as town clerk.
4.

On April 25, 2016, property owners Donna and Jack Duncan filed a written

request with the town of Williamsburg to vacate a public alleyway located in block 4 of
“Colorado Fuel and Iron Co.’s” addition to Williamsburg.
5.

The Duncans’ request was based on their desire to develop the parcel and comply

with mandatory set-backs.
6.

That alleyway bisected the Duncans’ properties, Lots 3-7 and 11-16 in Block 4.

7.

The alleyway also bisected the Brotherhood of the 74’s properties, Lots 4-10 and

11-20 in Block 5.
8.

Mrs. Ricotta testified at hearing that the Duncans’ request was not granted

because the mayor at the time believed it was a public right-of-way that could not be vacated.
9.

On July 25, 2016, Mrs. Ricotta signed and filed an application for a Zoning and

Building Permit on behalf of the Brotherhood of the 74 to construct a “[g]arage” on the
Brotherhood of the 74’s properties. The application does not specify the lot, block, or
subdivision number.
10.

Over the next couple of months, the Brotherhood of the 74 built a structure on

their property for use as a clubhouse or meeting place. Mr. Ricotta paid for one-half of the
building costs.
11.

Mr. Ricotta’s undisputed testimony at hearing was that the property owned by the

Brotherhood of the 74 belongs to the national chapter of that organization, which has about 175
members. Mr. Ricotta is a member of that organization.
12.

On November 14, 2016, Mr. Ricotta filed a request with Mrs. Ricotta, in her

capacity as town clerk, for vacation of the lot lines of Lots 4-10 and 11-20 in Block 5, in order to
create one parcel of the Brotherhood of the 74’s properties.
13.

On November 15, 2016, Mrs. Ricotta recorded a document with the Fremont

County Clerk and Recorder, representing that the town of Williamsburg “has approved the
vacation of alleyway of block 4 and 5 of Colorado Fuel and Iron CO’s addition to Williamsburg.
For further use and development of property owners located within those blocks [sic].”
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14.

Mrs. Ricotta included in the document a typewritten signature that the document

had been signed by “Jerry Farringer, Mayor”.
15.

Mr. Farringer had not yet been sworn in as the mayor of Williamsburg and had

not given Mrs. Ricotta approval to sign the document on his behalf. The town of Williamsburg
had not approved vacation of the alleyway.
16.

On November 22, 2016, the Duncans again filed a written request for vacation of

the alleyway on Block 4.
17.

At the December 5, 2016 meeting of the town of Williamsburg, the new town

trustees, including Mr. Ricotta, and Jerry Farringer, the new mayor, were sworn into office.
18.

At the December 5, 2016 meeting, the town trustees—including Mr. Ricotta—

voted to approve vacation of the alleyway, which included vacating the alleyway’s extension
through the properties of the Brotherhood of the 74.
19.

The minutes of the December 5, 2016 meeting read, “A [w]ritten submission by

Donna Duncan to vacate alleyway of block 4 on Pikeview and The Brotherhood of the 74 request
the same for block 5. A motion was made by Billy Jack to vacate the 10 foot alleyway easement
between east and west lots. Seconded by Forrest. Roll Call: 7 yes, 0 no, 0 abstain and 0 absent.
Motion carried.”
20.

At the November 7, 2016 town of Williamsburg meeting, prior to Mr. Ricotta’s

tenure, the town trustees had voted to give town employees a $400.00 bonus.
21.

At the December 5, 2016 meeting, the town trustees—including Mr. Ricotta—

again voted to give town employees a $400.00 bonus. The reason for the duplicate votes is not
apparent from the record.
22.

Mrs. Ricotta testified at hearing that the $400.00 bonus approved at the November

7, 2016 meeting and the $400.00 bonus approved at the December 5, 2016 meeting were one and
the same.
23.

Mrs. Ricotta testified that she received the $400.00 bonus sometime before

December 24, 2016.
24.

Also at the December 5, 2016 meeting, the town trustees—including Mr.

Ricotta—voted to retain the town employees.
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25.

On December 6, 2016, Mrs. Ricotta recorded a document with the Fremont

County Clerk and Recorder, representing that the town of Williamsburg had approved vacation
of the alleyway of blocks 4 and 5.
26.

On February 22, 2017, the Williamsburg town attorney advised Mrs. Ricotta that,

in order to vacate an alleyway, the town must pass an ordinance pursuant to section 43-2303(1)(a), C.R.S.
27.

At the March 6, 2017 meeting of the town of Williamsburg, the town trustees did

a “first read” of an ordinance to vacate the alleyway on Blocks 4 and 5.
28.

At the April 3, 2017 meeting of the town of Williamsburg, the town trustees voted

to pass an ordinance vacating the alleyway on Blocks 4 and 5.
29.

The minutes of the April 3, 2017 meeting reflect that the vote was 4-2, and Mr.

Ricotta abstained.
30.

Mr. Farringer testified at hearing that the town’s policies require every town

trustee to vote on every issue, unless excused by the other town trustees; and that the town’s
policies treat an “abstention” as a “yes” vote.
31.

The town’s policies were not made a part of the record.

32.

Mr. Ricotta testified that when he asked what he should do at the December 5,

2016 meeting because Mrs. Ricotta was his wife, Mr. Farringer and the other town trustees told
him he was required to vote.
33.

It is unclear from the record whether Mr. Ricotta considered the town policy in

recusing from the April 3, 2017 vote.
II.

Conclusions of Law
a. Jurisdiction
34.

Mr. Ricotta is a town trustee and thus, a “local government official” within the

meaning of Section 2 of Article XXIX of the Colorado Constitution. The Commission has
jurisdiction over Mr. Ricotta pursuant to Section 5(1) of Article XXIX.
35.

Mr. Ricotta was subject to the Commission’s jurisdiction at the time of the events

in question.
36.

Mr. Ricotta is subject to the “standards of conduct” set forth in sections 24-18-

109(2)(b) and (3)(a), C.R.S. Colo. Const. art. XXIX § 5(1).
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37.

The IEC has jurisdiction over ethical “standards of conduct”, which the Colorado

Supreme Court has defined as those standards of conduct which “relat[e] to activities that could
allow covered individuals to improperly benefit financially from their public employment.”
Gessler v. Smith, 419 P.3d 964, 975 (Colo. 2018).
38.

Allegations under section 24-18-103, C.R.S., that a public official used public

employment for improper personal financial gain “fall within the ambit of the IEC’s jurisdiction
under article XXIX, section 5.” Gessler, 419 P.3d at 972.
a. Section 24-18-109(2)(b), C.R.S.
39.

Section 24-18-109(2)(b), C.R.S. provides that a local government official shall

not “[p]erform an official act directly and substantially affecting to its economic benefit a
business or other undertaking in which he either has a substantial financial interest or is engaged
as counsel, consultant, representative, or agent”.
40.

Violation of any act enumerated in section 24-18-109, C.R.S. constitutes a breach

of the public trust. § 24-18-109(a), C.R.S.
41.

Although section 24-18-109, C.R.S. imposes criminal liability for proof of

violation beyond a reasonable doubt, the IEC applies a preponderance of the evidence standard
of proof for ethical violations unless it determines that a higher standard is warranted. Colo.
Const. art. XXIX, § 5(3)(e).
42.

The IEC finds that a preponderance of the evidence standard is warranted in this

43.

The IEC finds that, at the time of Mr. Ricotta’s December 5, 2016 vote regarding

case.

vacation of the alleyway in Blocks 4 and 5, Mr. Ricotta was a “representative[] or agent” for the
Brotherhood of the 74 within the meaning of section 24-18-109(2)(b). Mr. Ricotta was the
president of the Brotherhood of the 74. Mr. Ricotta signed the written lot line vacation requests
to the town of Williamsburg on behalf of the Brotherhood of the 74. He was clearly acting on
behalf of that organization.
44.

The IEC finds that Mr. Ricotta’s December 5, 2016 vote regarding vacation of the

alleyway was “an official act.” The statute defines “official act” as “any vote, decision,
recommendation, approval, disapproval, or other action, including inaction, which involves the
use of discretionary authority.” § 24-18-102(7), C.R.S.
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45.

The IEC finds that Mr. Ricotta’s vote directly and substantially affected the

Brotherhood of the 74 to its economic benefit. Vacation of the alleyway increased the property’s
value by removing an encumbrance thereon. Mr. Ricotta testified at hearing that the
Brotherhood of the 74 did not need the alleyway vacation to build its clubhouse, but, as
demonstrated by the Duncans’ request, vacation of the alleyway improved the development
potential of the parcel.
46.

Accordingly, the IEC finds that Mr. Ricotta violated section 24-18-109(2)(b),

47.

The IEC finds that the testimony regarding the town of Williamsburg’s policy—

C.R.S.

that every town trustee must vote on every matter—is mitigating but not determinative. First,
that policy was not submitted into the record. Second, state law preempts town ordinances
and/or policies where a local law conflicts with state law, and state law requires local
government officials to recuse themselves where certain conflicts of interest exist. See generally
§ 24-18-109, C.R.S.; Town of Frederick v. North Am. Res. Co., 60 P.3d 758 (Colo. App. 2002).
The town of Williamsburg’s policy, to the extent it conflicts with state law, is likely unlawful.
Finally, while the IEC is sympathetic that Mr. Ricotta received bad advice from Mr. Farringer
and his fellow trustees, such advice is not a defense to the statutory violation. At a minimum,
Mr. Ricotta or the town council should have consulted the town’s legal counsel before
proceeding.
48.

The Constitution requires the IEC to impose a penalty “for double the amount of

the financial equivalent of any benefits obtained by [Respondent’s] actions”. Colo. Const. art.
XXIX, § 6.
49.

No evidence was presented at hearing regarding the financial value of vacation of

the alleyway. Accordingly, the IEC finds that no monetary penalty is appropriate for Mr.
Ricotta’s violation of section 24-18-109(2)(b), C.R.S.
b. Section 24-18-109(3)(a), C.R.S.
50.

Section 24-18-109(3)(a), C.R.S., provides that a local government official “who

has a personal or private interest in any manner proposed or pending before the government body
shall disclose such interest to the governing body and shall not vote thereon and shall refrain
from attempting to influence the decisions of the other members of the governing body in voting
on the matter.”
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51.

The IEC finds that Mr. Ricotta had a “personal or private interest” in the retention

of Mrs. Ricotta as town clerk. Mr. Ricotta testified that he had been married to Mrs. Ricotta for
35 years. Mr. Ricotta further testified that the couple had combined their finances. The nature of
the Ricottas’ relationship alone is sufficient to demonstrate that Mr. Ricotta had a “personal or
private interest” in her continued employment.
52.

It was undisputed that, by voting for retention of all town employees at the

December 5, 2016 meeting, Mr. Ricotta was voting to retain his wife as town clerk. While Mr.
Ricotta’s relationship to Mrs. Ricotta was self-evident and did not require additional disclosure
during the meeting, Mr. Ricotta should not have voted on the matter.
53.

The IEC finds, however, that Mr. Ricotta’s vote to give town employees a

$400.00 bonus when that bonus had already been approved at a previous meeting prior to Mr.
Ricotta’s tenure as town trustee does not constitute a violation of section 24-18-109(2)(b), C.R.S.
The town had already taken official action, and Mr. Ricotta’s vote had no effect.
54.

No evidence was presented at hearing regarding the financial value of retention of

Mrs. Ricotta, and Mr. Ricotta’s vote was not determinative. Accordingly, the IEC finds that no
monetary penalty is appropriate for Mr. Ricotta’s violation of section 24-18-109(3)(a), C.R.S.
THEREFORE, the Commission finds by a preponderance of the evidence that Mr.
Ricotta violated sections 24-18-109(2)(b) and 24-18-109(3)(a), C.R.S. The Commission finds
that no penalty is warranted.
The Independent Ethics Commission
April Jones, Chair, concurring in part and dissenting in part
Jo Ann Sorensen, Vice-Chair
William Leone, Commissioner
Matt Smith, Commissioner
DATED: April 22, 2019

Commissioner April Jones, CONCURRING IN PART AND DISSENTING IN PART.
I concur with the Commission’s finding that Mr. Ricotta violated section 24-18109(3)(a), C.R.S. by voting to retain his wife, Lucinda Ricotta, as the town clerk. However, I
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dissent insofar as the Commission finds a violation of section 24-18-109(2)(b), C.R.S., for Mr.
Ricotta’s December 5, 2016 vote regarding vacation of the alleyway.
I agree that Mr. Ricotta’s vote constitutes an “official act” within the meaning of section
24-18-109(2)(b), C.R.S. I also agree that Mr. Ricotta was either a “representative” or “agent” of
the Brotherhood of the 74 within the meaning of that provision. However, to find a violation, the
statute requires that Mr. Ricotta’s vote “directly and substantially affect[ ] to its economic
benefit” the Brotherhood of the 74. § 24-18-109(2)(b), C.R.S. I do not believe that the benefit
obtained by the Brotherhood of the 74 in this instance rises to a direct and substantial economic
benefit.
The evidence demonstrates that the Brotherhood of the 74 had already built its clubhouse
or meeting house on its property prior to vacation of the alleyway, and therefore did not have the
same interest in its vacation as did the Duncans. There was testimony to the effect that vacation
of the alleyway did not increase its property value in any measurable or tangible way. It seems
undisputed that vacation of the alleyway, by uniting the Brotherhood of the 74’s Lots 4 through
10 with Lots 11 through 17, tangentially increased the value of the property. But there is no
evidence in the record that such benefit was either “direct” or “substantial”. It was not direct in
that the Brotherhood of the 74 did not receive any immediate or tangible benefit from vacation of
the alleyway. And it was not substantial, because there was no proof that vacation of the
alleyway resulted in a considerable increase in value of the Brotherhood of the 74’s property.
Given the evidence before the Commission, I cannot agree that Mr. Ricotta’s conduct satisfied
the standard necessary to find a violation of section 24-18-109(2)(b), C.R.S.
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EXHIBIT X
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
Findings and Conclusions, Compl. 18-08

COLORADO INDEPENDENT ETHICS COMMISSION
Complaint No. 18-08
________________________________________________________________________
FINDINGS OF FACT AND CONCLUSIONS OF LAW
________________________________________________________________________
IN THE MATTER OF: JULIE COZAD
________________________________________________________________________

This matter comes before the Independent Ethics Commission (“Commission”) on a
complaint filed by Charles Parks, Jr. (“Complainant”) against Julie Cozad, a county
commissioner for Weld County, Colorado. Complainant alleged violations of §§ 24-18-109 and
18-8-308, C.R.S., for Commissioner Cozad’s vote on an item regarding which she had an alleged
conflict of interest on March 7, 2018. In its Notice of Issues for Hearing, the Commission set
forth the issues for hearing, which included an alleged conflict of interest under section 24-18109(3)(a), C.R.S., and breach of the public trust under section 24-18-103, C.R.S., over which the
Commission has jurisdiction pursuant to section 5(1) of Article XXIX of the Colorado
Constitution.
On April 22, 2019, the Commission held an evidentiary hearing and deliberated on the
merits of the case in public. The Commission has determined that Ms. Cozad violated section
24-18-109(3)(a), C.R.S., when she voted on a matter in which she had a personal or private
interest. Specifically, by voting in favor of a consent agenda which included a warrant payment
to herself for payment of $12,268.57 in legal fees that she incurred defending a separate ethics
complaint before this Commission, Ms. Cozad breached her fiduciary duty and the public trust.
The Commission finds that no penalty should be imposed pursuant to section 6 of Article XXIX
of the Colorado Constitution.
I.

Findings of Fact
1.

At an October 2017 Weld County Board of Commissioners work session, Ms.

Cozad requested that Weld County hire outside counsel to represent her in defending Complaint
17-28, an ethics complaint filed with this Commission in July 2017 that is currently stayed for
reasons unrelated to the instant complaint.
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2.

Ms. Cozad had been informed by the Weld County attorney, Bruce Barker, that he

could not represent her because he would be representing the county’s interests in Complaint 1728 by briefing the jurisdictional issue of whether Weld County is exempt from the requirements
of Article XXIX as a home rule entity. Colo. Const. art. XXIX, sec. 7.
3.

Ms. Cozad’s request for the county to cover her legal fees was limited to briefing

of the jurisdiction issue, not the substantive allegations against her.
4.

Because one commissioner, Sean Conway, opposed Ms. Cozad’s request, she

withdrew that request and proceeded to hire legal counsel on her own.
5.

On October 31, 2017, Ms. Cozad retained Jason Dunn of Brownstein Hyatt Farber

Schreck, LLP (“Brownstein”) to represent her.
6.

Ms. Cozad terminated her retention of Mr. Dunn’s legal services after this

Commission asserted jurisdiction over Complaint 17-28 on February 12, 2018.
7.

Ms. Cozad paid a total of $12,268.57 in legal fees to Brownstein, all of which

were paid by personal check.
8.

In or about February 2018, Ms. Cozad approached the Weld County attorney

again and showed him the Brownstein invoices she had received and paid.
9.

Ms. Cozad testified that Mr. Barker agreed that Weld County should cover her

attorney’s fees for litigation of the home rule issue.
10.

At a February 26, 2018 work session of the Weld County Board of

Commissioners, Mr. Barker requested that the Board pay for Ms. Cozad’s legal fees incurred
during Brownstein’s representation.
11.

Ms. Cozad left the room and went to her office during the portion of the work

session at which her legal fees were discussed, and Mr. Barker came to her office afterwards to
tell her that the Board had agreed to pay for her legal fees.
12.

Ms. Cozad stated that it was her understanding the Board would have to vote on

such payment at a regularly scheduled meeting.
13.

The regular procedure for reimbursement of expenses incurred by commissioners

on behalf of Weld County was to fill out a reimbursement form.
14.

Ms. Cozad did not fill out a reimbursement form, but did provide the Brownstein

invoices and copies of her personal checks to Mr. Barker.
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15.

The payment of Ms. Cozad’s legal fees was placed on the consent agenda for the

March 7, 2018 Weld County Board of Commissioners meeting.
16.

The agenda for that meeting included a “Warrant Register.”,

17.

The Warrant Register catalogs a check made out to “Julie Ann Cozad” in the

amount of $12,268.57
18.

Ms. Cozad received the Warrant Register the evening prior to the March 7, 2018

meeting.
19.

Ms. Cozad stated she did not review the Warrant Register portion of the consent

agenda prior to the March 7, 2018 meeting.
20.

The Warrant Register is signed by Ms. Cozad and the other commissioners who

were in attendance at the March 7, 2018 meeting.
21.

The minutes of the March 7, 2018 meeting reflect that the consent agenda,

including approval of the payments set forth on the Warrant Register, was approved
unanimously.
22.

Ms. Cozad did not recuse herself from voting on the consent agenda.

23.

The Weld County Board of Commissioners has a procedure for removing an item

from the consent agenda and voting on that item as a standalone agenda item, and that procedure
is triggered by any commissioner’s request to vote on an item separately.
24.

Ms. Cozad did not request that payment of her legal fees be removed from the

consent agenda and voted on as a standalone agenda item.
25.

Ms. Cozad testified that she received a check from Weld County in the amount of

$12,268.57 sometime after the March 7, 2018 Weld County Board of Commissioners meeting.
26.

On September 26, 2018, the Weld County Board of Commissioners voted 3-1

(with Ms. Cozad recused) in favor of passing a resolution to “reapprove and confirm [the]
reimbursement of legal expenses in the amount of $12,268.57 to Commissioner Julie A. Cozad
by and through Weld County warrant number 3331998 on March 7, 2018.”
27.

At the time of the September 26, 2018 resolution, Ms. Cozad had already been

paid the amount of $12,268.57 by Weld County.
II.

Conclusions of Law
a. Jurisdiction
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1.

Ms. Cozad is a county commissioner and thus, a “local government official”

within the meaning of Section 2 of Article XXIX of the Colorado Constitution.
2.

On or about November 7, 2017, the Weld County voters approved Ballot

Question 1B, which became Section 16-9 of the Weld County Charter.
3.

That provision provided that, regardless of Weld County’s status as a home rule

entity, all elected officers and employees of Weld County were subject to Article XXIX of the
Colorado Constitution.
4.

In her jurisdictional brief, filed on December 6, 2018, Ms. Cozad conceded that

Ballot Question 1B was intended to, and did, cede jurisdiction over ethics matters to this
Commission.
5.

Accordingly, Ms. Cozad was subject to the Commission’s jurisdiction at the time

of the events in question.
6.

Ms. Cozad is subject to the “standards of conduct” set forth in sections 24-18-

109(3)(a) and 24-18-103, C.R.S. Colo. Const. art. XXIX § 5(1).
7.

The IEC has jurisdiction over ethical “standards of conduct”, including those set

forth in Article 18 of Title 24. Gessler v. Smith, 419 P.3d 964, 975 (Colo. 2018).
b. Section 24-18-109(3)(a), C.R.S.
8.

Section 24-18-109(3)(a), C.R.S., provides that a local government official “who

has a personal or private interest in any manner proposed or pending before the government body
shall disclose such interest to the governing body and shall not vote thereon and shall refrain
from attempting to influence the decisions of the other members of the governing body in voting
on the matter.”
9.

The IEC finds that Ms. Cozad had a “personal or private interest” in the payment

of her legal fees. Regardless of whether those fees are characterized as a “reimbursement”, the
underlying ethics complaint, Complaint 17-28, was filed against Ms. Cozad, not Weld County.
She selected the firm and attorney to represent her, and signed the representation agreement. She
received and paid Brownstein’s invoices, which were in her name alone. The practical effect of
the County’s vote to pay for her legal fees was that Ms. Cozad received $12,268.57 in funds that
she would not have otherwise received. She certainly had a particularized pecuniary interest in
Weld County’s payment of that amount. See Russell v. Wheeler, 439 P.2d 46, 47 (Colo. 1968).
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10.

The IEC finds that Ms. Cozad voted on the matter in which she had a personal or

private interest by voting to approve the consent agenda at the March 7, 2018 meeting.
11.

Ms. Cozad’s failure to read the Warrant Register on the consent agenda is not a

mitigating factor since she knew that approval of her legal expenses would need to occur at a
regularly scheduled meeting and knew that the Board had discussed such payment at its most
recent work session.
12.

The fact that Weld County later passed a resolution to “reapprove and confirm”

payment of Ms. Cozad’s legal expenses did not cancel out her earlier vote. Ms. Cozad had
already voted on a matter in which she had a personal or private interest, and it is that conflict of
interest that constitutes an ethical violation. While Weld County may have intended that the
resolution “substitute[] for and take[] the place of” its earlier action, it could not retroactively
cure Ms. Cozad’s statutory violation.
13.

The IEC makes no findings regarding the propriety of Weld County’s decision to

reimburse Ms. Cozad’s legal fees. The IEC is concerned only with Ms. Cozad’s failure to recuse
herself from voting to pay herself $12,268.57. That vote, which was on a matter in which she
had a personal or private interest, violated section 24-18-109(3)(a), C.R.S.
c. Section 24-18-103, C.R.S.
14.

Section 24-18-103, C.R.S. provides that local government officials “shall carry

out [their] duties for the benefit of the people of the state” because the holding of public office is
a public trust. Id. A local government official whose conduct departs from her fiduciary duty is
liable to the people of the state as a trustee of property and shall be liable for abuse of the public
trust. Id.
15.

Section 24-18-103, C.R.S., “establishes an ethical standard of conduct subject to

the IEC’s jurisdiction.” Gessler, 419 P.3d at 967.
16.

Because the Commission finds a violation of section 24-18-109(3)(a), C.R.S., the

Commission declines to find a separate violation of section 24-18-103 for the same conduct.
d. Penalty
17.

The IEC finds that no monetary penalty is appropriate for Ms. Cozad’s violation

of section 24-18-109(3)(a), C.R.S. First, section 24-18-109(3)(a) does not mandate a specific
penalty.

Nevertheless, the Colorado Constitution requires additional analysis because it

requires that any local government official who breaches the public trust for private gain shall be
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liable to the state or local jurisdiction for double the amount of the financial equivalent of any
benefits obtained by such actions. Colo. Const. art. XXIX, § 6. For the IEC to impose a penalty
under this requirement, Ms. Cozad’s actions must have both: (1) constituted a breach of the
public trust for private gain; and (2) resulted in a benefit that was “obtained by such actions.” Id.
A violation of section 24-18-109(3)(a) undoubtedly constitutes a breach of one’s fiduciary duty
and the public trust. § 24-18-109(1), C.R.S. However, there is no indication that the benefit Ms.
Cozad received here—payment of her legal fees—was obtained by her actions. Given Weld
County’s ratification of this payment and its steadfast position that this payment was ultimately
made to defend the County’s view of the home rule jurisdiction issue, we cannot find that Ms.
Cozad’s action in voting on the consent agenda resulted in her receiving payment of her legal
fees. In short, there is an insufficient causal relationship between Ms. Cozad’s breach of trust
and the payment of her legal fees.
THEREFORE, the Commission finds, by a preponderance of the evidence that Ms.
Cozad violated section 24-18-109(3)(a), C.R.S. The Commission finds that no penalty is
warranted.

The Independent Ethics Commission
Elizabeth Espinosa Krupa, Chair
April Jones, Commissioner
Matt Smith, Commissioner
Jo Ann Sorensen, Commissioner
DATED: June 24, 2019
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EXHIBIT Y
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
Findings and Conclusions, Compl. 11-03

EXHIBIT Z
Mayor Dunafon’s Consolidated Response
to Complaint Nos. 16-02 & 17-14
Findings and Conclusions, Compl. 17-25

COLORADO INDEPENDENT ETHICS COMMISSION
Complaint No. 17-25
________________________________________________________________________
FINDINGS OF FACT AND CONCLUSIONS OF LAW
________________________________________________________________________
IN THE MATTER OF: LUCINDA RICOTTA
________________________________________________________________________

This matter comes before the Independent Ethics Commission (“Commission”) on a
complaint filed by Stephen Harrison, Eva Mares, Ronald Mares, Steven Gardner, Donna
Drautheim, Joshua Baker, and Shane Espinoza (“Complainants”) 1 against Lucinda Ricotta, town
clerk for the town of Williamsburg, Colorado. Complainants alleged various ethical violations
surrounding Mrs. Ricotta’s actions as a town trustee. In its Notice of Issues for Hearing, the
Commission narrowed the issues for hearing to alleged conflicts of interest under section 24-18109(2)(b) and alleged breach of the public trust under section 24-18-103, C.R.S., for failure to
carry out one’s duties pursuant to §§ 31-4-110 and 31-4-305, C.R.S. The Commission has
jurisdiction to enforce ethical standards of conduct pursuant to section 5(1) of Article XXIX of
the Colorado Constitution.
On March 18, 2019, the Commission held an evidentiary hearing and deliberated on the
merits of the case in public. For the reasons set forth below, the Commission has determined
that Mrs. Ricotta’s actions in carrying out her duties as town clerk do not constitute violations of
sections 24-18-109(2)(b) and 24-18-103, C.R.S.
I.

Findings of Fact
1.

Mrs. Ricotta testified that she had been town clerk of Williamsburg for about 10

years. She testified that she had not received formal training.
2.

Mrs. Ricotta was, at all times relevant to the complaint, married to Steve Ricotta,

who was elected as a town trustee of Williamsburg in November 2016.
3.

Steve Ricotta was, at all times relevant to the complaint, president of the Royal

Gorge Chapter of the Brotherhood of the 74, a motorcycle-riding organization.
1

Mr. Espinoza, Ms. Krautheim, and Mr. Baker later withdrew from participating in the
complaint process or did not participate in the process.
1

4.

Mrs. Ricotta was not a member of Brotherhood of the 74.

5.

On April 25, 2016, property owners Donna and Jack Duncan filed a written

request with the town of Williamsburg to vacate a public alleyway located in block 4 of the
“Colorado Fuel and Iron Co.” addition to Williamsburg.
6.

That alleyway bisected the Duncans’ properties, Lots 3-7 and 11-16 in Block 4.

7.

The alleyway, as extended, also bisected Brotherhood of the 74’s properties, Lots

4-10 and 11-20 in Block 5.
8.

Mrs. Ricotta testified at hearing that the Duncans’ request was not granted

because the mayor at the time believed it was a public right-of-way that could not be vacated.
9.

On July 25, 2016, Mrs. Ricotta signed and filed an application for a Zoning and

Building Permit on behalf of the Brotherhood of the 74 to construct a “[g]arage” on the
Brotherhood of the 74’s properties. The application does not specify the lot, block, or
subdivision number.
10.

After the permit was issued, the permit was used by the Brotherhood of the 74 to

build a structure on its property for use as a clubhouse or meeting place. Mr. Ricotta paid for
one-half of the building costs.
11.

Mr. Ricotta’s undisputed testimony at hearing was that the property owned by

Brotherhood of the 74 belongs to the national chapter of that organization, which has about 175
members.
12.

On November 14, 2016, Mr. Ricotta emailed a request to Mrs. Ricotta, in her

capacity as town clerk, for vacation of the lot lines of Lots 4-10 and 11-20 in Block 5, in order to
create one parcel of the Brotherhood of the 74’s properties.
13.

On November 15, 2016, Mrs. Ricotta recorded a document with the Fremont

County Clerk and Recorder, representing that the town of Williamsburg “has approved the
vacation of alleyway of block 4 and 5 of Colorado Fuel and Iron CO’s addition to Williamsburg.
For further use and development of property owners located within those blocks [sic].”
14.

Mrs. Ricotta included in the document a typewritten signature that the document

had been signed by “Jerry Farringer, Mayor”.
15.

Mr. Farringer had not yet been sworn in as the mayor of Williamsburg and had

not given Mrs. Ricotta approval to sign the document on his behalf. The town of Williamsburg
had not approved vacation of the alleyway.
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16.

Mrs. Ricotta testified that she had paid for recording of the document—around

$22.00—with her own money, and that she did not request reimbursement.
17.

On November 22, 2016, the Duncans again filed a written request for vacation of

the alleyway on Block 4.
18.

At a December 5, 2016 meeting of the town of Williamsburg, the new town

trustees, including Mr. Ricotta, and Jerry Farringer, the new mayor, were sworn into office.
19.

At the December 5, 2016 meeting, the town trustees—including Mr. Ricotta—

voted to approve vacation of the alleyway, including the alleyway’s extension through the
properties of the Brotherhood of the 74..
20.

The minutes of the December 5, 2016 meeting read, “A [w]ritten submission by

Donna Duncan to vacate alleyway of block 4 on Pikeview and The Brotherhood of the 74 request
the same for block 5. A motion was made by Billy Jack to vacate the 10 foot alleyway easement
between east and west lots. Seconded by Forrest. Roll Call: 7 yes, 0 no, 0 abstain and 0 absent.
Motion carried.”
21.

On December 6, 2016, Mrs. Ricotta recorded a document with the Fremont

County Clerk and Recorder, again representing that the town of Williamsburg had approved
vacation of the alleyway of blocks 4 and 5.
22.

On February 22, 2017, the Williamsburg town attorney advised Mrs. Ricotta that,

in order to vacate an alleyway, the town must pass an ordinance pursuant to section 43-2303(1)(a), C.R.S.
23.

At the March 6, 2017 meeting of the town of Williamsburg, the town trustees did

a “first read” of an ordinance to vacate the alleyway on Blocks 4 and 5.
24.

At the April 3, 2017 meeting of the town of Williamsburg, the town trustees voted

to pass an ordinance vacating the alleyway on Blocks 4 and 5, with Mr. Ricotta abstaining.
25.

Mrs. Ricotta recorded the ordinance with the Fremont County Clerk and Recorder

on April 13, 2016.
II.

Conclusions of Law
a. Jurisdiction
26.

Mrs. Ricotta is the town clerk for Williamsburg and thus, a “government

employee” within the meaning of Section 2 of Article XXIX. The Commission has jurisdiction
over Mrs. Ricotta pursuant to Section 5(1) of Article XXIX.
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27.

Mrs. Ricotta was subject to the Commission’s jurisdiction at the time of the

events in question.
28.

Mrs. Ricotta is subject to the “standards of conduct” set forth in sections 24-18-

109(2)(b) and 24-18-103, C.R.S. Colo. Const. art. XXIX § 5(1).
29.

The IEC has jurisdiction over ethical “standards of conduct”, which the Colorado

Supreme Court has defined as those standards of conduct which “relat[e] to activities that could
allow covered individuals to improperly benefit financially from their public employment.”
Gessler v. Smith, 419 P.3d 964, 975 (Colo. 2018).
30.

Allegations under section 24-18-103, C.R.S. that a public official used public

employment for improper personal financial gain “fall within the ambit of the IEC’s jurisdiction
under article XXIX, section 5.” Gessler, 419 P.3d at 972.
a. Section 24-18-109(2)(b), C.R.S.
31.

Section 24-18-109(2)(b), C.R.S. provides that a local government official shall

not “[p]erform an official act directly and substantially affecting to its economic benefit a
business or other undertaking in which he either has a substantial financial interest or is engaged
as counsel, consultant, representative, or agent”.
32.

Violation of any act enumerated in section 24-18-109, C.R.S. constitutes a breach

of the public trust. § 24-18-109(a), C.R.S.
33.

Although section 24-18-109, C.R.S. imposes criminal liability for proof of

violation beyond a reasonable doubt, the IEC applies a preponderance of the evidence standard
of proof for ethical violations unless it determines that a higher standard is warranted. Colo.
Const. art. XXIX, § 5(3)(e).
34.

The IEC finds that a preponderance of the evidence standard is warranted in this

35.

The IEC finds that Mrs. Ricotta did not have a “substantial financial interest” in

case.

the Brotherhood of the 74 at the time she recorded vacation of the alleyway in Blocks 4 and 5 in
November 2016 without authorization.
36.

The IEC also finds that Mrs. Ricotta was not “engaged as counsel, consultant,

representative or agent” for the Brotherhood of the 74 in November 2016. Although Mrs.
Ricotta had filed a building permit on behalf of the Brotherhood of the 74 earlier that year, there
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was no evidence presented at hearing that she was a representative or agent for the organization
on an ongoing basis.
37.

Because Mrs. Ricotta did not have a substantial financial interest in, and was not a

representative or agent of, the Brotherhood of the 74, the IEC need not consider whether her
actions in recording the vacation of the alleyway without authorization constituted an “official
act” within the meaning of section 24-18-102, C.R.S.
38.

Accordingly, the IEC finds that Mrs. Ricotta’s actions in recording the vacation of

the alleyway on November 15, 2016 do not constitute a violation of section 24-18-109(2)(b),
C.R.S.
b. Section 24-18-103, C.R.S.
39.

Section 24-18-103, C.R.S. provides that public employment “is a public trust” and

that government employees “shall carry out [their] duties for the benefit of the people of the
state.” Id.; see also Gessler, 419 P.3d at 972.
40.

Sections 31-4-110 and 31-4-305, C.R.S., set forth the duties of a city (or town)

clerk, including the requirement of affixing the city seal to all documents authenticated by the
city and the duty to make a true and accurate record of all proceedings and actions by a board of
trustees.
41.

Mrs. Ricotta’s actions in recording vacation of the alleyway on November 15,

2016 certainly constitute a poor performance of her duties as town clerk. But the Commission
does not believe they rise to the level of a breach of public trust sufficient to constitute an ethics
violation. Cf., Gessler, 419 P.3d at 972. Mrs. Ricotta testified that she was attempting to
complete a task efficiently, and failed to get the proper authorization to do so. While the IEC
views that explanation with skepticism, given the timing of Mr. Ricotta’s written request for line
vacation and the timing of the recording, Mrs. Ricotta’s testimony went uncontroverted at
hearing. Further, the IEC’s constitutional mandate and jurisdiction do not include ensuring that
local government employees perform their job duties correctly. Unless a miscarriage of those
duties constitutes a breach of public trust, see Gessler, 419 P.3d at 972, the IEC will not find a
statutory violation.
42.

Mrs. Ricotta also recorded a vacation of the alleyway on December 6, 2016,

which turned out to be invalid. However, at that time, Mrs. Ricotta was acting with the
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authorization of and pursuant to the direction of the town trustees, and her actions do not
constitute a breach of the public trust.
43.

Accordingly, the IEC finds that Mrs. Ricotta’s actions in recording vacation of the

alleyway on November 15, 2016 and December 6, 2016 do not constitute a violation of section
24-18-103, C.R.S.
THEREFORE, the Commission finds there was no violation of any ethical standard of
conduct by Respondent Lucinda Ricotta, and dismisses Complaint 17-25.
The Independent Ethics Commission
April Jones, Chair, voting to find no ethical violations at the Commission’s March 18, 2019,
meeting, but not participating in adoption of the written opinion
Jo Ann Sorensen, Vice-Chair
William Leone, Commissioner
Matt Smith, Commissioner, dissenting
DATED: April 22, 2019

Commissioner Matt Smith, DISSENTING.
I disagree with the majority and find that the actions of Respondent, Lucinda Ricotta,
were a conflict of interest with her duties as measured by the standards of section 24-18109(2)(b) and that she breached the public trust standards under section 24-18-103, C.R.S., for
failure to carry out her duties pursuant to §§ 31-4-110 and 31-4-305, C.R.S. Having similar
parties and similar facts, Complaints 17-25 and 17-31 were heard together. My rationale for
finding an ethical violation in this case against the Respondent, Lucinda Ricotta, pursuant to the
section 24-18-109(2)(b) standards is similar to the findings made by the majority against
Respondent, Steve Ricotta, in Complaint 17-31. I will highlight additional facts and rationale to
support my conclusion on the conflict of interest standard, before moving on to the breach of
trust standard.
As an employee and Town Clerk, Lucinda was a governmental employee pursuant to
Colo. Const. Art. XXIX, Section 2(1). (Stipulation 4). On November 15, 2015, she prepared and
filed two documents (Reception #944789 and Reception #944789) (Exhibit J) with the Fremont
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County Clerk and Recorder. Although neither document was signed, the documents were
prepared, delivered, and filed by Lucinda Ricotta with the Town Seal applied by Lucinda
Ricotta. The delivery, filing and application of the Town Seal prior to any vote or authorization
by the Trustees of the Town of Williamsburg were official acts.
While Mr. Ricotta argues that the Brotherhood of the 74 never asked for an alleyway
vacation, requesting instead lot line adjustments, the expectation was that the alleyway for the
Brotherhood of the 74, Lots 4-20, Block 5, Colorado Fuel and Iron Company Addition, Town of
Williamsburg, Colorado would be vacated. Lucinda Ricotta admits that a prior request from
Donna Duncan to vacate the same alleyway for Block 4, Exhibit H, also bears Lucinda Ricotta’s
hand-written notes that it could not be done because it contained a public right of way. Both
Lots 4 and 5 had public alleyways, and Lucinda Ricotta had notice that vacation of the alleyways
would require more than a clerical act.
Lucinda Ricotta is not a member or officer of the Brotherhood of the 74. However, on
July 25, 2016 she did complete an Application for Building and Zoning Permit for the
Brotherhood of the 74, executing the document “Lucinda Ricotta for Steve Ricotta.” (Stipulation
6 and Exhibit F). On its face, the document may not convey sufficient information as to her
capacity to act as an agent for the Brotherhood of the 74. However, Lucinda Ricotta responded
at the hearing to direct questioning about the application to the effect that this is a small town and
that’s how things get done. At least in Williamsburg, I must conclude that Lucinda Ricotta has
the “apparent authority” to act as an “agent” on the behalf of the Brotherhood of the 74.
I concur with the findings of the majority in Complaint 17-31 that the vacation of the
alleyway was a substantial economic benefit to the Brotherhood of the 74. I view the official
actions taken by Lucinda Ricotta, prior to approval and authorization, were an act substantially
affecting a business or undertaking in which she was engaged as an agent.
Despite the cautions of the majority that we do not want to apply ethical standards to
mere mistakes made in office, §24-18-103(1), C.R.S., requires that a . . . “public officer, member
of the general assembly, local government official, or employee shall carry out his duties for the
benefit of the people of the state.” The application of the town seal is an official act authorized
by §31-4-110 (2), C.R.S. to be relied upon by other government agencies and the public. Its
mere application sends the message that this is an act of government. The seal is not a personal
tool to be applied whenever a City Clerk desires, especially when its use is not authorized or
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would benefit an organization in which the Clerk has previously acted as agent. Likewise, the
City Clerk is tasked with maintaining “true and accurate” records pursuant to §31-4-105, C.R.S.
I find that Lucinda Ricotta violated the public trust by preparing, delivering, and filing Exhibit J
with the Town Seal on November 15, 2015.
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